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International Humanitarian Law
and the Prohibition of Nuclear Weapons

Prof. Moamer Ratib Mohamed Abd El-hafez*
Abstract:

The establishment of humanitarian rules to mitigate the scourge of war and its
devastating effects in the late nineteenth century began as a result of the human
suffering of previous wars by the warring forces against civilians and prisoners
of war.

Since the aim of the war is to overcome one side over the other and to subjugate
its armed forces to force it to accept what is demanded of it, the means and
methods of fighting must not exceed this objective and should not be strong and
brutal or contrary to honor and good faith. States are aware that war can only be
erased It has tried to refine it and reduce its evils and minimize the losses and
suffering in the event of their outbreak by signing international agreements to
remove or limit the use of prohibited weapons. One of the most important
principles of this law was expressed in the St. Petersburg Declaration of 1868:
Effective way N the suffering of disabled or make their death inevitable ... is
contrary to the laws of humanity

Since then, there has been widespread recognition that, in cases that are not
explicitly covered by international conventions (civilians and combatants remain
under the protection and authority of the principles of international law derived
from established custom, the principles of humanity and dictates of the public
conscience), in accordance with the Martens clause, Of the International
Humanitarian Law, the Geneva Act and the Hague Act.

It is the humanitarian considerations that motivated the negotiation of
conventions to prohibit the use of certain weapons under international
humanitarian law. Such weapons are indiscriminate, excessively injurious or
cause unjustified, which are originally conventions of an objective nature, the
violation of which is an attack on The general interest of all parties to respect the
principle of humanity and thus all States parties can invoke the responsibility of
States which violate the provisions of these conventions for reasons of collective
interest.

There is a special legal relationship that arises between each State Party and the
total number of contractors, especially since most of the prohibited treaties for
the use of certain weapons are multilateral and therefore there is a legal right of
peoples, a rule accepted and recognized by the international community for all
States, including the inadmissibility of the use of internationally prohibited
weapons In accordance with article 60, paragraph (5), of the Vienna Convention
on the Law of Treaties of 1969, which guaranteed the protection of persons in
treaties of a humanitarian nature even in the case of violation of its rules by one
of its parties.

Keywords: International - Humanitarian - Nuclear - Weapons - War.

* Professor and Head of the Department of Public International Law at the
College of Law, University of Assiut, Egypt.
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(19 The law of armed conflict represents standards applicable whether or

not the use of force was prohibited, permissible.

- Charles (J) and Moxley (JR): Nuclear weapons and International law in
the post cold war world, Austin, Winfield publishers, lonham, New York,
Oxford, 2000, p.217.
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IVY e 6&4\...»3\ CAJAS\ P (1A Jgana .J(Vq)

dadlond| e damme i) pone /5iS AT liwd PRSPPULE () SR WP {[JUR "SNP | IPRPE -~ (P PN | P P -1 {




Adsall Jandl AeSadd Bl Gutyl) (Singh) ol ey caad LS
(b coall sl daladl sl e mlead gaall daia of s S 4l
A o JS Gagd o idan Sladl) el Gglal)l sl o)l )
Vs Al 2elsill e gan ol oA cCangdl 13 laYs o eaill Joagill
G oade culS Lo ) Jgging e ) el J8 Jsaiin caalal
¢ paill 3aal aseiall 138 Jiad Al Gl eagud CulS Ladie asY) adina
G Ay Cagin' Y Claalas 8 Aglaal) 4l cliay L sae
L) g geanll 350l il

cdsal) ystlall o lgih aimdy LS ((gpSuall uaill) dgylail Baludl il
LS cAgluy) goaliall pa implay cigdoall aSladll alSaf diajle g gl LS
dald alasin) o ey Gl (s slaY 5 "Caia! LA o Ll ()l
Sl QLA)M culS 1.4.@_4 4_:\} c((ﬁ)&ﬂ\ )mﬂ\) :\_D}a.' zv).u Y :&GJ)JA e
oK \Jlj ct})ﬁm P C)w ?\M\y das lsas (_,,A O Y b il
aild cadde yatiall 33 eDY Aadli) Dlinly saall jed s ol (e i)
b ALiBY) sl 13a Gaatl 2D L Y 65l aladie) axe algdl (g
sal) e aie gy dygsll AaluYl slasiuls ((Economy of force sl
e ok Lo 2 L) LS calBY) Plial 50 Jsan Lae caliygliy dagll] yrexi
L) piial 30y eDlaly capall s 343l

(40) Singh (N): Nuclear weapons and International law, Dordrecht /
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(2) Kwahwa: The International law of Armed conflict: personal material

fields of application, Klener academic, 1992, pp 34 — 38.

(43) Singh (N): Nuclear weapons, op.cit. p.99.
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“7) Brownlie (D): International law and the use of force, op. cit. p.445.

(48) Pogany (I): Nuclear weapons and International law, Nuclear weapons
and self defense in International law, 1986, p.78.
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244.
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(69 Bassiouni (M.SH): Amanual on International Humanitarian law and

Arms control Agreements, Transnational Publishers, INC, Ardsley 2000,
p-278.
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(The cardinal principles contained in the texts constituting the fabric of
humanitarian law are the following: The first is aimed at the protection of
the civilian population and civilian objects and establishes the distinction
between combatants and non-combatants; States must never make
civilians the object of attack and must consequently nerver use weapons
that are incapable of distinguishing between civilian and military targets.
According to the second principle, it is prohibited to cause unnecessary
suffering to combatants: it is accordingly prohibited to use weapons
causing them such harm uselessly aggravating their suffering. In
application of that second principle, states do not have unlimited freedom
of choice of means in the weapons they use).
- (I.C.J) opinion: op. cit, paragraphs 78, 79, 82.
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67 1.c. Report opinion of Judge (Higgins) para, 24.

(68 Declaration of judge (Guillaume) para. 5.

(69) Dissenting opinion FO vice-president Schwebel, para. 12.
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0 1.cJ) Report opinion, op. cit, para 35.

sieSaa) cilaf g, ()
"The requirements referred to in this sentence were the prohibition of
methods and means of warfare which would preclude any distinction
between civilian and military targets or which result in unnecessary

suffering to combatants".
- (I.CJ) opinion, op. cit, para. 95.
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() The opinion of judg Fleischhauer, para. 2. p.1.

(73) Declararion of Mr. Bedjaoui, para. 20 (ICRC).

(M) Declaration by judge Herczegh, page (1), second paragraph.
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(79 Fleck (D): The handbook of international humanitarian law, third
edition, oxford, united kingdom, 2013, p.213.
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(78) The opinion of judge (Higgins), para. 21.
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(™) The opinion of judge (Schwebel) Vice- president, para. 23 and 24.

(cond) Asal 5l Aall lany aldll JSsig ) alaie) aseal) @l yay ) )
- Doswald — Beck (L): New protocol on blinding laser weapons, IRRC,
No. 313, May — June 1996, p.272.

81) (I.C.J.) opinion, op. cit, para, 78.
®2) Charles (J) and moxley (J.R): op. cit. p.44.
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@9 The difficulty is that the unnecessary suffering rule means that the

weapon is prohibited without the need for a treaty. This deters states,
especially those which had developed the weapon, from dectaring such
unlawfulness, but they may be willing to ban a weapon arguing that such
a ban is purely treaty-based. There can be no doubt, however, that the==
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==motivation for agreeing to a ban stems from an assessment that the
normal military utility does not justify the weapon's adverse effects.
- (I.C.J) opinion, op. cit. para. 79.

NN e ‘L.B"L"‘J\ cA)Aj\ P00 (g 1A dgana LA (*)
®6) Cassese (A): Weapons causing unnecessary suffering are prohibited,
1975, p.18.
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:Martens Clause 4553 datad)y *Y 500 ke Jayd —laglu

@8 q.c.J) opinion, op. cit, para. 19- 21.
Luagy astia OIS sMly (Gale 69 iy ) asad) 43 Aof ol ) Tyl 13 gy ()

- Miyazaki (S): The Martens clause and International Humanitarian law,
studies and Essays on International Humanitarian law and Red Cross==
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==principles in Honour of Jean pictet (ICRC), Martinus Nighoff.
Publisher, 1984, p. 463.
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- "Finally, the Court points to the Martens Clause. Who’s continuing
existence and applicability is not be doubted as an affirmation that the

principles and rules of humanitarian law apply to nuclear weapons".
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Implementation of Arbitration Rulings

in Administrative Disputes in France and Egypt
(Comparative Study)

Dr. Haitham Elsayed AbdelWahed Ibrahim*

Abstract:

Arbitration is a complex legal system. It starts at the will of the
parties and then comes the second stage, the stage of litigation. This
stage 1s surrounded by the protection of the state judiciary in its
executive form and the implementation phase is later and distinct
from the judicial stage. Over the implementation of the competent

judge.

Keywords: Implementation - Arbitration - Administrative -
Disputes — Judgments.

* PhD in Public Law - Faculty of Law, Benha University.
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B 06K QLG edal) ol aeii) (62l 2V 3 EA ale e (e YV asuge
el aalaic (N 58 sang Gsildl) o @lld gp el Bgaadll Jladll Lo sae
Gleslial’ sl Galad) b 2 o alaia) aoyg aele Calling 4l ciligl)
Aoalias V) Agall Gulaad gilds palaia¥) sie (Ko ¥ [aSanll iall dealal]
) (o YV agye (e (1) Baldl clly Jgas o 9o calitaa| Gk Lgd (=l
e Gkl 138 ety (53 ppeall o) Gail) Glie Ga @llig ) EA Gle
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(97, Chardeau, concl. Sur C.E., 4 janvier 1957, Lamborot, AJDA 1957,p.108,
spéc, p.109. "Que les litiges ne peuvent plus étre portés devant le Conseil d'Etat
que par le moyen d'un appel formé contre la décision arbitrale éventuellement
intervenue, sans que puissent faire obstacle a un tel appel les dispositions de
l'article 3 du décret du 27 décembre 1948, lesquelles en l'absence de toute
disposition législative expresse, ne sauraient légalement exclure cette voie de
recours". C.E., 4 janvier 1957, Lamborot, AJDA 1957, p.108, concl. J.
Chardeau.

Le Secteur Electrique de Reuilly duxd & dsall palas e jaliall oSS Laad sl
S LRI sl U8 hall i Jemill (bl 48 () (535 190 ple Gale n ¥ el

V8T ale Aol e A Ogl8 (e VA Baldl b dile agueaiall a8l
C.E., 2 mars 1956, Le Secteur Electrique de Reuilly, Rec., p.102.
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& Balall aKatl) HSST 6 Gl L gadall s e Bl gli 13K,
— L & — LK) Y] e Qi Cage L)) 2gaall e AW el
sl (il e pal) Agall (udaa ellis Con Sy ol cagll & J8Y) e
S i 3sag gy Ay (VGLERANG edal sleial e GV Slea
Lkl Gyl e Golall 138 dafis =iy

e AR calal) alas slagicd (Sar OIS 1)) a3l ) Auby 4@l il i
Ol coplaty Laide salall nlall Lgd (05 ) eVl 3 ellyy caSatll ol
odaal Ll alana¥) stasy Al eV ) 4l eld Jae 06 Y 13
LGl Ba o BN e by gad aaladl Casa @l ¢dlgall

(I3 "D'autre part, la régle de la double juridiction est un principe général de
procédure qui consacre une garantie essentielle aux intérét des plaideurs et a
l'intérét supérieur de la justice".

B. Chenot, concl. Sur C.E., 4 février 1944, Vernon, RDP 1944, p.176, spéc,
p.179.

(19" es regles de contentieux administratif s'opposent a la mise en oeuvre
d'une prescription qui porterait atteinte au principe du double degré de
juridiction".

J. Puisoye, Les juridictions arbitrales dans le contentieux administratif, AJDA
1969, p.277, spéc, p.283.

U7 E. Guillaume, concl. Sur C.E., 3 mars 1989, AR.E.A, Rec., p.69, spéc,
pp.76-77.

ST 8 Gl el sladind glis il g ydall o) 8 (A sl el Jaly ()

ale udatl (50 )8 (il 058 (A el (Al asall e Al cle il b 5alall aSail)

18 i ) daial) AN ae Loyl Glilaad) Gany ge 233 clejliall galall o) 4AT
Al g ylall akaill AT 6 GLEAYL calall slagiad e da)pa 05l

(19 A Patrikios, op.cit, p.285.

(29 J -M. Auby, L'arbitrage en matiére administrative, art. Préc, p.88.
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1Y) aasall) alSaf b Gl cadal) aUsS slesiad Gluwd Y
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DD, Foussard, L'arbitrage en droit administratif, art. Préc, p.45.

@2 M. Deguergue, Le double degré de juridiction, AJDA 2006, p.1308, spéc,
p.1309.

A. Patrikios, op.cit, p.281.

23 CE., 4 février 1944, Vernon, RDP 1944, p.180, concl. B. Chenot p.176.,
note G. Jeze p.175

(24 M. Deguergue, art. Préc, pp.1310 et s.
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4318 13 cagilind laal 3 LY Ljag dpudly ccleilia) 8 Qeadl) dejus b
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(25 B. Pacteau, Contentieux administratif, op.cit, p.291.

(26 "Qu'en 1'absence de toute disposition prévoyant que les décisions desdits

conseils statuant sur les contestations dont s'agit sont susceptibles d'appel, ces

décisions, rendues en dernier ressort, ne peuvent faire I'objet que d'un recours

en cassation devant le Conseil d'Etat".

C.E., 6 juin 1949, Faveret, Rec., p.288.

@7 J Loussouarn, Les voies de recours dans le décret du 14 mai 1980,

Rev.Arb. 1980, p.671, spéc, pp.683 et s

@8 E. Loquin, Perspectlves pour une réforme des voies de recours, art. préc,
326.

%9) E. Loquin, Ibidem., p.327.
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G0 J-M. Jaquet, L'Etat, opérateur du commerce international, JDI 1989,
pp.621-690.

A el ddee caalii Al Akl @il ddle o) gV ol sng olad¥) 1aa, (M)
Cilagydl) 238 (yag ¢ BT akatll Ala] 3 Galall ADIA e acs Lat Lgibila o (peas
Sl Gy a¥ e ¥ e a0 YT gl paball L) ol s Jh e e
dle Gole (e £l polall Gasadl Ogilally 2)999 Gle alatl e VA Gl Ll
& Jandll ALY gilally () AT ale e e ) Gl palall Sy (gilally ) 444
A4V e

Lty —asSaill dagead Calhal Jocali (o 2S5 L 8 alall Sloslaall ofd 1 S aY) L
oo ) Crépin il juds 3 «GlmaYL cebll o e Sladl ekl 3k aladiul —
oY il lly (9AY) Ll aSladly Ganls Gl Akae ) e ) (gadal)
Gsed Goh oo lah FAT 1 Jladl Jai Lk 10 agie Gl aUsi Cuuat (S lak
Loldadl)

b

S. Crépin, Les sentences arbitrales devant le juge frangais. Pratique de

l'exécution et du controle judiciaire depuis les réformes de 1980-1981, préface
de Ph. Fouchard, L.G.D.J. 1995, p.137 .
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2 Conseil d'Etat, Section du rapport et des études, Régler autrement les
conflits : conciliation, transaction, arbitrage en matiere administrative, op.cit.,

p.99.

:g“ oY s a'&_, (")
aga gl gl Jlab 3l e ol o) oS5 3l agng G090 gl B pSaal) sl 1) -
sl allie i ylay dmgl) oSaall (pad 313 f cdac yd g Bygemn aSiail) A < 13) —
) g g ) Aagall ag0ny 2l (g0 gyl 8 aSaall Jud 1Y) —
galsall fase alpal 2 ol 13 —
oSa il (3l VLAl s3ag) (1 EAY) Baldl) 8 gl [ geaiall (DUadl Vs puen -
(g aSanl)
D alall aUailly daleie a8 oSl Calla 13 —
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M. de Boisséson, Le droit frangais de I'arbitrage, op.cit., pp.367 a 384.

@4 L appel et le recours en annulation sont formés, instruits et jugés selon les
regles relatives a la procédure en matiere contentieuse devant la cour d'appel.

AaSaad aas il dsnall clehal) sl e /1 EAY 5alall o plaall 138 5 JSAL sl chas
6 il oSa 6 adall Gopal oyl slacl (31 Caumsll wuaas of s b aad) Calimn)
e e VY gl oalall Yo s £V EY 0 ) asensall ela of () el i g 4an
Saall o3 ally aY vt ale
rlly Jralis b aa)
L. Degos, L'abrogation de l'article 1487 alinéa 2 NCPC par le décret du 23
décembre 2004, Rev.arb. 2005, pp. 226-227.
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P sl i e el sy aa S ain dage Dileia Jie Al 8 A0l
oy o oo ¢yl 13gs 3l 138 Adiga & Ll (gpemall g pdiall Slel 51 13l
a0 el clayig i cad ) A ol e e L aSall oS IS 1Y L e

Ayl oagil) ¢ Joall (ylaill aKatll gy deal Hlide dgana 3zl aa d k) (47)
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@44 S. Crépin, op.cit., p.142.
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@6 "Or si c'est bien la nature du litige qui détermine la compétence de la
juridiction administrative dans le droit commun, c'est, de méme, la nature du
litige soumis a l'arbitre qui doit déterminer la compétence de la juridiction
administrative, lorsque celle-ci est appelée a intervenir en matiere arbitrale. La
compétence du juge étatique en matiere arbitrale sera donc liée au fond du
litige".
E. Bruce, art.préc, p.71.
5alally ¢ gyl ciladlyall (538 o Yo A Balally ¢ g3gmaadl akanll Al e V4 Baldl) 2 ksl ()
(il asanll duall)  Jleall aSasl) gild cpa Y/0 € Balal) ¢ S oI lad]jall gilE (10 VAV
aSatll ye g (een) Odadl (e paiad radl e akaill (gl e Y/0 8 Bal) i ()
Dby Sl Laiadl) EaSaall Lo ) Al daal) Aol abaiaVl s Joall glal
.H&bﬂ‘
@9 p_ Stillmunkes, L'arbitrage en droit administratif, these, Paris, 1960, cité
par J.-D. Dreyfus, op.cit., p.469.

: mlal) ¢l ALy pSarl) (LY 35y ll Amdel g guimga Jsm Clanaiilly 2 ylash ()
A. Patrikios, op.cit, pp.166-169.
GDP. Level, note sous C.E., 3 mars 1989, AR.E.A, JCP 1989., II, n° 21323.
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& Aihgl) Hlay) culs 1)) WMol e glal) ol Alla b clejlal
sladll o (allaia (pe lld ¢y aleill Canmy Lo 138 (8 cpliill 3 AV Caphal
S esall) e bV Bl Qb Jls dlaY) agiell el _calall sa (5)laY)
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aSaill 8 (Plad) (e (aias " iadl Lo (greadl aSatll 58 (e (Y/02) 5oLl an (V)
(3) 52l s N smllg " Oosilal) 13a (e () Balell 8 L) Ll AaSaall Jsall (gl
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"(....) que par suite les travaux, dont il s'agit, qui ne sont exécutés ni pour le
compte d'une collectivité publique francaise, ni pour assurer le fonctionnement
d'un service public francgais, n'ont pas le caractere de travaux publics ; qu'en
outre les marchés passés a cet effet, dés lors que 'administration francaise
n'intervient pas pour son propos compte et bien qu'ils se réferent a des clauses
exorbitantes du droit commun, ne peuvent étre regardés comme des contrats
administratifs ; que des lors la _]lll‘ldlCthIl administrative est incompétente a

I'égard de toutes les parties en cause"
Trib. Adm. de Paris, 2 juillet 1979, Banque populaire de I'Ouest, Rec., p.523.
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9dia ye Yoo V[V
(36 G .M .-Dawance, L'arbitrage en droit public, Gaz.Pal. ler sem. 1987, doct.
p.470, spéc, p.471.
J.-M. Auby, L'arbitrage en matiere administrative, art.préc, p.88.
D. Foussard, L'arbitrage en droit administratif., art.préc., pp.41et s; note sous
C.E., 28 décembre 2005, Union syndicale des magistrats administratifs, préc,
pp.648 et s.
J. Puisoye, Les juridictions arbitrales dans le contentieux administratif,
art.préc, p.283.
E. Guillaume, concl.préc, p.76.
7 _ C.E., 2 mars 1956, Le Secteur Electrique de Reuilly, Rec., p.102.
- C.E., 13 février 1959, Compagnie des chemins de fer du Midi, Rec., p.113.
- C.E., 4 janvier 1957, Lamborot, AJDA 1957, p.108 ; Rec., p.12.
- C.E., 5 novembre 1986, Rajaonarison, Rec., p.439.
- C.E.,3 mars 1989, AR.E.A., Rec., p.69.
- C.E., 28 octobre 2005, Caisse centrale de réassurance, Rec., t. p.1074.
- T.C., 16 octobre 2006, Caisse centrale de réassurance, RFDA 2007, p.290.
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%) Conseil d'Etat, Section du rapport et des études, Régler autrement les
conflits : conciliation, transaction, arbitrage en matiere administrative, op.cit.,

%9) Le Rapport, n° 2.1.
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David(R), "L’arbitrage dans le commerce intenational", op.cit, P.503.
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Dolvolve (J-C); L’intervention du juge dans le decret 14 mai 1981, Rev-arb,
op.cit, P.619.
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mise en jeu de la responsabilité pécuniaire du service public, EDCE 1953,
pp.50-51.
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(199 _ Rapport du Conseil d'Etat sur I'exécution des juridictions administratives,
RFDA 1990, pp. 481-514 .

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

M gallal jalall aKatll oSa i e saa agSad) bl Jal (e Lalal)
Caadyg 53Y) aca Tala oSl 138 (S 1) Lllee] Jlae Jlaxiy s2c il o3a ()8
UM Z ) il 3yl aua Lgiilaan, ad o aadaios 53y oY ol

Gob e bad sulall aSanll ASa] dan Jhet o ella g3y clS 13
o 38 ¢ oani il Ol Lo ¢ ol (gilal) o V) el aa Lgibany ol
ie sl dilanll 038 (e 2all DA e (S Al Bilaglly Gl (ann e
§aliall pSatl) AISAY AU Ao ) (o Cangs Alldg ¢ Jgall oF gl (ggnnal
PV il o gaiagiy asi Ciga cdalall Lgieall jalad) o
t AR OGN B lgule pagaiall 145 M Ailaal) e sl Jilug —Yg

o (puali (Sl ¢ sl Jnally Juh (3baa Y el A1 SSSY1 2 e
o ki — sl isa LS — Aalal) Zgieall alatVla (I Jlaall 8 el
O U5t 4 i) il dma o slally aca spleall HSAY) bin yab g
SsaallS Galsll Ol A lgle Gageata) 3l (3 aladiad 4l o oSad) aalaioy
Ol e o Joil e el glgu Aty duaeail] Lol sl d8lS

ejyj (gl e asl u‘*‘-’)‘j\ a2l (e Qils diag ) aagll 13a
e&;\}\ pdall dia — iy 3 Laals (1)l cile IS8 5aY) dga adde Cilss
'gs“"")'d‘ cLadl) ul.@; e Q)ALA\

AAGA e jieun (e 4 ol olall leaSa gkl daSan caad S
sl dsany dlaiall dviaad) lehal) sl b lgale aguaial) 2l (3l o)l
OVlal) Lginal) Galia¥) o Lal€al s Y A e 3

HY

Ly 8 o Lgilall toalaal) Ao gane @) ANY/VY /Y didda .31 Ad (V0L Y ) k] (1)
L b AT (N V9 A ST Ol (e V) eiadl (Al Lidl ¢Ldad) &3 deadl)

120 0a (@) 4T duya) pollaall Ggial dalell digll ca) 47T
(11 J, Puisoye, Les juridictions arbitrales dans le contentieux administratif,
art. Préc, p.283 .
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(122 P Fraisseix, La réforme de la juridiction administrative par la loi 95-125
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D. Chabanol, Un printemps procédural pour la juridiction administrative?
AJDA 1995, pp. 388-396.

(sl 98 e | @ /5 aSt (500 Al )3) rice g LB 2 A ¥ Ole 3L 2 @Sl plSian iaeais




Ol By 2 gpaliall Ailiadl) AISAY) e Ll Galud) Guilgall culS 13,
aSaill ASaT e Laad cplgal) 038 (et o tanall 38 3l 3 Jsleal
Syl eloadll AaT o daah yaiay lellae) Jlae o 1 )0y

1 L gl eas e 058 JSI dlas ela) e Jsleall 13 e 4l
dade o Y] akaill ST e aal&al Gl oSa oS

ets;\J) 3 ade Sl lelall 2V ATY Gle glsr e Vo age e (alaty Losid
salall Tabg Algall udnas poyall Aial alaid) o8 claduin e Gually diloadl)
oSl Slae of Lag ¢ Y] eladll e salall ASAYL Dt (laty aie 1Y
— Sl ST B Cligaia b kil ) (g))3Y) eliadll aSlae (i (e 223 Y
i i 4l el o o Y (pmlall s o (e Y = psall 1ag) g
Balall Al (s (gAY eliadl) (e Baliall AV 1S Ciligraa & il
LTl ol gl galal) sliadl) e

BIaY) Gaal Jasil) 8 djsgenll Jaseg alail Laldll Zapdall Gla Jilaallg
T G pSasl AISaT 35 e 8 Allacls crand diliail) JSa Y1 i Lo
Ly J25 o ld aagag caneall 138 b dleld dlea S8 Y alail) elld oS s
Al Bl 2 Y laaa Salall Y] dadn e 531 G L b d)sganl
Al Ge 1 ) pals (685 e ol Laily

3 syl Bygem 2 Y Anyseanl Jasy ) esalll ol (Al Aals ey
2253 sk (s Glalull elimet anl ) Wl oo angiy of Al asSadl) e iy
19 00m a4l (Selfia B ¢ Apsgan) Jasay ) Lgilla) dpaal (30 iy lgmniy
sl ) il dla] pai Ao (Fng ¢ Lo dagl ale duay V& (e clls
s gaball SISV i o gale)] dal e 8IDU als¥) dingi 8 dilales o)
2 e lgelial Ja lgde @lehiall adg 3a cllay ¥ 4y Bagaas dhale a0
Balall a€atl) ASaf S Allie Qs o elld e (i Laa TL Y1) Y
- HIDU dapall 8ahY) o sadine — agenll 8- 5lY) aca

(123 D, Foussard, L'arbitrage en droit administratif, art. Préc, p.51.
(129 D, Foussard, Ibidem.

(125 P Verrier, art. Préc, p.970.

(126) Ph, Georges, op.cit, p.262.
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(127 p_ Lalive, Assurer l'exécution des sentences arbitrales, in Arbitrage
international, 60 ans apres regard sur l'avenir CCI, 1984., p.331., spéc, p.333.
J. Puisoye, Les juridictions arbitrales dans le contentieux administratif, art.
Préc, p.282 .

(129 P Delvolvé, Communication au coll. de I'AFA, op cit., pp.33 et s.

D. Foussard, L'arbitrage en droit administratif, art. Prec pp.S1ets.

(129 P Delvolvé, Ibidem., p.33 .
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3 (e aiiaal) Cadigall aca Aliall A ghusall clipatl salall sds ) alii) (Ko
ol @llg pSall e Jaty e dale)) dal e Bl 2 palal) aSanl) oSs
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leaatadl aal of Algall _aws el oo i 2kl aum Lgiilnns gl loucs
Oad ladany oy of sl ) denil) cilehal dlije ) aDIS (o dalall dgiadl)
ALl Aol i (o I3y pabiiadiy cloria yilia Slimd o et oSa oy 8
Aadca cilelal 4l A3 (e

i (") dallas Ailias a3 dil) i Algall ilias o il (e (328 (5309
dagh e OIS 58 in (6) diayl G skl g e lail) Cayeay Lgy claall Al
Babiall AU (gpaal) i) o ) @l & ) 43l aa ) g ¢(alls d)las
Taads Slgul J<as ML) ClBal) 3 s I Slas) ) (535 sl 2m
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(130 1 P.- Lenuzza, Les immunités des Etats en droit international, Bruyland
1998, pp.137-145 .

(13D M. Cosnard, La soumission des Etats aux tribunaux internes, préface de B.
Stern, A. Pedone 1996, pp.61 et s.

(132) ph. Leboulanger, Les contrats entre Etats et entreprises étrangeres, préface
de B. Goldman, Economica 1985, p.305.
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(133 C.A. de Rouen lre et 2e ch. réunies, 10 février 1965, Soc. Bauer-Marchal
et Cie ¢/ ministre des Finances de Turquie, Rev.crit. DIP 1965, p.565,note Y.L.
C.A. de Aix-en-Provence lre ch., 14 février 1966, Statni Banka et Banque
d'Etat tchécoslovaque ¢/ Englander, JDI 1966.¢ p.846.¢ note Ph. Kahn.

Cral G 2471 ale jabaall Zuweleshall B (L Linh saalae 43 ] olanl) 1aay ('79)
2 Y ) ol dsae (g b Agall Al dilanll e Bl o Lo Lgse (£/1Y) Bl
il Sleba) s Lgiibas e Bl lieca

dpaind) gV (layd )lal) 8 agllsels Lalile )l daule gl Lgilen A1gall s jlaal Loy ('7°)
Maind) Cagang Ty ¢Aupgmg A Ay Lislashis dnaat (31 Gt ) s Lot 0555 O (]
wSa3l e guge’ ccaand) seall v ot RN il (ke Aslaghial Aleal) s
Y a8 G ¢ SN gl ¢ all SS Ga ¢ sl sl
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Y fglaall Lygl Jlad ey (ol ASWslagSuill il (san] Jlgal e adsal
Sall 1as o V) gl Va3 dalally dalall Jlsa) G A5 A digraa Cang
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LML s (< 3ab ele

Balall LealSal b bl blase (asSs b daasjil) (aiill daSae iy o
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el Laadd) Al Jlgal Lo Saall dalyn gd colel ) LalSal ]
A AAE Gle Gogle (e ) E Gl "Cang yod Faad & jlial) el dals

U’.\é;c(

(136) A Zahi, L'Etat et l'arbitrage, préface de J. - L. de Grandcourt, Alger,
Office des publications universitaires 1979, p.165.

(3D C. Cass., 11 février 1969, Englander ¢/ Statni Banka Ceskoslovenska, JDI
1969, p.923, note Ph. Kahn.

(138 'C. Cass. Ire ch.c, 2 novembre 1971, Clerget ¢/ Représentation
commerciale de République démocratique du Viét-Nam, JDI 1972, p.267, note
R. Pinto.

(139 C, Cass. Ire ch.c, 4 mars 1984, 1° st¢ EUR.OD.LF. et autre ¢/
République Islamique d'Iran. 2° République Islamique d'Iran ¢/ Commissariat
a I'énergie atomique et autre, Rev.arb. 1985, p.69, note G. Couchez ; Rev .crit.
DIP 1984, p.644, note J.-M. Bischoff ; IDI 1984, p.598, note B. Oppetit.
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canaatll Jal e — adic) 3wl eleadl) IS 13 a3 ad) sLay) uaall
Zaladl Jlgl) oy Lo 25585 shya) o — 2l aum Lgiilonay Alpall lss 38 (e

A i) AasSall Caapl alall Luli (3o pacd (0 YT (@) AVE ale giig (ha YV Gyl 4 3) (05)
130185 dae Lally 4dlly dpalall SV laall (8 Lagin olaill (apnn (iaalase &)Y dasSall ae
3L 5y pe I Wb 2VAVO dle b he YT Ausliy AalyY) AasSall culi msall 13g]

s oligl) Ao pil) AagSall i My HVsn lle 08y lilia Zlll 15Y) b f) Lacaia 4530
(141) C. Cass. 1re ch.c, 14 mars 1984, st¢ E.UR.O.D.LF. et autre ¢/ République
Islamique d'Tran, préc.
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(142 H. Synvet, Quelques réflexions sur limmunité d'exécution de 1'Etat
étranger, JDI 1985, pp.865-887.

F. Joly, Etats-Unis : une réforme de 1988 restreint le domaine des immunités
des Etats étrangers en maticre d'arbitrage, Rev.arb. 1990, pp. 607-616.

Ph. Leboulanger, Les contrats entre Etats et entreprises étrangeres, op.cit, pp.
312-317.

(143) 1 P.- Lenuzza, "Les immunités des Etats en droit international", op.cit.,

.153.
%44) C.A. de Rouen, 20 juin 1996, st¢ Bec Freres c/ office des céréales de
Tunisie, Rev.arb. 1997, p.263, note E. Gaillard.

A A ale ailg he 4 Ayl olall leaSa 8 i Gy Gaw 8 Gl il e of LS
B el By oSl L)) Algall sl of ) cumd 3 (Rouen) cilifiu) daSae sladl <l
8 jal) ol 2ot Tl aleall aSatl) oSa iy 3¢5 53 pealls oy syl sl 5l
Paris 1re ch.c, 9 juillet 1992, Norbert Beyrard France ¢/ République de Cdte

d'Ivoire, Rev.arb. 1994, p.133, note Ph. Théry.
tuhall

I. P.- Lenuzza, Observations sur, le convention du 17 janvier 2005 sur les
immunités juridictionnelles des Etats et de leurs biens, JDI 2005, pp.1045-
1066.

(195 G. Flécheux, Les difficultés d'exécution en France des sentences rendues
contre des Etats ou leurs émanations, Rev-arb. 1985, p.675, spéc, pp. 680 et s.
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(147) P. Bourel, note sous C. Cass. lre ch.c, 7 décembre 1977, Rev.crit. DIP
1978, p.534, spéc, p.538.

(sl 98 e | @ /5 aSt (500 Al )3) rice g LB 2 A ¥ Ole 3L 2 @Sl plSian iaeais




e el 1 i i |

O 055 G Clejliall anend 2 e i) Galeadl) & Wy of e
oSl oSs it b deald Aiay dalall Ligind) lpalasl asd gl dlslly 2AY)
zoall gl e ) Aaals al€ oall ol ) dacally daieal) Aaad Aljies aey
Oy 4alSal i LulS) (aa ally oLl ) aSatl lad ually eligl) iy
uall AL e LeSe cihlie ae Jb 1Y diles ) dgilE dad e Al 06
Sl oSa uisd ¢l AL e L5 chlie Dyae Ll Jias Sl oS kg
b9 leliall Ligasiy (yadl dileld 4y 23875 i el 2l Hgmag Gubad iay
* ol L remsi of Ly i olicmyeiad L daila
ol 28 5 Ly Sgul )Y Nsall & aSail) il Gald a) G g0 1Y Yl
HAglailly diaall olsall
Gob o 2149V aidd (3) ab) Al Gaile Cels ) gl dallee sl
tlaag O:I)Ai
ladicd o) M e AN dgaall paes A aSanlly 3aY) pan’ B
cesepdl) slal) AN 1) Caad LS agaall 038y
) bl e Al jaal) all (peaall gyl JaTiy (aagi 1 SEY Y -
A5 e ) ol gl Alsa 89 e (3T ) (Gremall mSST G5 (e
Sl e \ghulss juatny of ) cdalall dplieY) palasY) ) duills aalail
O oSa WS ¢ panydnll el 13 Uil 8 oy Joall Sl (gpn il
o aibll Galy Y (gaY) siall aas agede debial elsl) Lslead Jaxy
ol daall Jie e IV aldl (pe Al 53l gk Yy ovial paic dc giagas
18 b oSy gl laall Taida o (ooblai@] Hlaall ks Wa Siall S elgus
o OS5 ol (g)latl) akanll Jlae A oantpill sliadll (o B2lELY) 2aall
Baaly A jdll dysgand) e das (Fa (ipdll mpdill (8 eeadll (e 2l 23le
gyl e aanll Ll Jeall ST g
oS Jined (g Luijd 8 (3alae 58 L (gpenall aaill (gil8 3 321 59 yun M
E0b e s P aSall aSa it g el Ogildl) (8 ) 3 aSanll
wbaill OglE e (IVeY  YVeo o AY0)  gall g aéml) el jgdea
Lilelia il a€aill 3 Al o gaadll g dajaal) agaall G cpe S Sll3 g ¢ Aliadll
Gl Joaail) ) L8 asenyll 038 ads aae (i I Lgie agel) adag Lebaus 23 38

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

i iy Al ) dinl) dipeall Sje pSaal) oSa oy iaby QS o8 (0
dalad) AR Beaa d.a\S A oy
e ol oplie) e Ll afaill b slaadll i lai 06 of oy tland)
tlaag ul&}!\ 0B Legin OHlaal) g o}w\ a8
Dby Al ola A Agal) eliadl Lhall AalSU (5S5 o (e apad) 1Y)
Sl o
Y oty alatll clelya) el Ak elondl) a5 ola e 05 YT 2 S
& depad) adlay (S Al esalll O Cas il O pSaill il aoa el 4
el el 8 Asleally el 8 Juad

G | yuntoed |

PIRPe (PN PONT 7Y

oy bl | 3 | gl (1)

"laTY) (gee a9 (5)Y) eladll AYs — ()Y eliadll’ land Jujall 2o analy) /3()
LAY oY A el sall gl

Dl alailly dpad) Ciladlyall Gl opd 8 asasll (gsla el daad [a(Y
aY v 08 A Ay jall diagil)

DS o Y eda i) ()oY el B egalial) A&ST gy 2aal [o(Y
.(‘;\ qqo 3.'\.444 6‘52A1A.J‘

.e\‘ N P kY “_'DM\ ELi\..LA ddadaall @ylﬂ\ ?M\" ¢ ) da e e /J(i

aY 0¥ A Ayl dagill lo oY) eliaill Jasg’ o Dlaay il [a(0

.e\ aveo 4, cz\:\uhj\ 48l My c"z.:\.'tj.'am\ ?JLJ\ Jaa cc)s (e d_._\ﬁj:t /J('L

cEJAUﬂ\ “_1355\ eﬂ.c c”z\:ﬁJ\J‘QI\ 2\.:.)1.1.«]\ @ cLasl) Jj.ﬂ" ‘@):MJ\ .A:Lw” (s /J(V
o) AAA Ao

L (oY) gl "ysial Aol KAl degusd inda Jali alua [3(A
.e* LR \

AY VY A aalall S CglaY) Gl Jgeal' ¢y alaea [3(3

L€e Ol Aaluad) il GUai 8 Alaall (s aaiddl de i3 fa (Vs
.eY L] \ \ 2\..\“ GQ._!\J:X\

YA L dapall Lagil) jla SFApaY) agaall tgglyall alaw [a (V)

(sl 98 e | @ /5 aSt (500 Al )3) rice g LB 2 A ¥ Ole 3L 2 @Sl plSian iaeais




L cdaalall KAy CAlaY) agaell dalall Gua) i goladall (lades fo (VY
o) AL

ope daals dasdae (T Ja ")) cbal dalall Lyl golalall ladus /3 (VY
RRECRIE CHRIN.

AV AAT Lk pall A o (Y CelalY) i gglakall landa [o (V£

claall sliie Sl (B Jlel e BBl Jla sl [ (Ve
0 B KD (ga (k)

L cdayall Liagill o (glaY) elmdl) Pl (pldie Je ypalill s /s (V1
PARER

() jalas) = (o) Gl z i (8 dasasll ((gysgiad) GV e [5 (VY
Ll v [ g€ ¢ 2all ihaiaa [ L) A (dakie daada) AV A dia

Lo cdppal) Liagill Hly " Jadll clmdll gl A& sl ¢ Mg a8 [a (VA
LY,

L dapall Lagill la " Saadl cladll GgilE 3 dasadll' (g a5 /o (V4
AT

Laalall «Caplaall sliia "Agall Gudaag )Y el c5pd iE e dana 3 (Y
L)) A P (|

Y398 L (0.0 (gl clal' ((gpd e ge daaa o (V)

Lalall (e g yial) Ta—gy)ay) cladll hauld) ae a3 desa [2 (VY
PRI S FAYEEN

(Apal) dagill Hla "agaall jue (gAY dkall 5SE ¢ S kel de dasa fa (VY
Yo A V) Akl

(YY) ekl 3ytial) asgaall o aaill bpd f S Giell e dama fa (Y
AN R C VA

(S gl aaladl JSal Hla " Saal) eladll il cadls desa dgana [a (VO
) AAY A

Al daslall ¢ ayall KAl M(gpuadl Meml) aclgd' cadla desa dgena f3 (YT
L)) A

(2. Celaly) bl — ()Y eliadll d dasigll' (Jujos Jlas desa fa (VY

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

eyall (Al Gulae clabiaia) 7 5d & assll (cpiall sl jale dama faa (YA
aY v R o )

Wy dlgal) Gulae palaaid) #5d 3 deadall’ opiall sl ale deas [aa (Y4
Ve a0 dak (Gl (JoV) eiall MY ere s gl HlKaS

(o oY) eladll alel ciladlall el ccpiall ol jale dema faa (Y
oy, 8

Y9 A aalall Sl aanll Aalall Akl cadle agena fa (T

.e\ AA9 A <)o c”s.'m.d\ cLadl) Qjﬁ@” 66.434\.5 Jgana /.J (Y’Y

Ao gl Clle 1Y 8 Llal) )oY ST Ao gusa’ ccana (s3ma [ (YT

‘_)JA.LA uabaﬁ;i LA‘G 9)319 Lﬁ)b}” 2= Jl:iuu c(-;:ﬂm .J},«ABAM e L;QL.«AA/J (Y‘i
.?\ 990 da cz\.:\.t)ﬂ\ L'A@.’\S\ J\J ¢ Z\J}ﬂ\

Laadall ¢ oyl KAl o)) Gl Ayttt Vgl) sl dsess [a (YO
YAV di IV

.e\ 29V daw cdaagdll Hla c"‘jjjﬂ\ &yl ?_.'\SAI\S\" €805y /J (V'l

B coralall Sl Sl Coalall Jaall gl e Gala Hlaa fa 0 (TV
Y444

Al dadall ¢ aalall JSall Sy ¢ aall Ol gaalad agly gang fo (YA

.0 4V 4w

Y9V A cAupal) Lagill s ¢ Slal) Jeall dalall doykall (

o~

e\ AAY dan ‘L;D’j\ )SR.“ J\J GYL 6"2\:1.1.3.;63\ 2\.4}.44;5\ ;LSJLLA"
Cdaalaidly ()Y sliadl) adatig dueydl) fad jlasll dease Sy /2

AV ) A el diagil) Ju

~

: CueRiietnl | bl Gu0ad 19 Eed | ol | (i)

Lalaify 199¢ Lad (YY) a8y oailall loda a€ail) " cggla anad) 20af [ ()
AY Y a8 e ¢ Adgall aKanl)

L coaaladl KAl la "aanl) oKl Edunl) sl (hada deae deal /o (Y
.eY LN \

45 el Loe LiaY g A gillly ZabaidY ) HEV) (9)aTs wse Jles deal /3 (¥
'?Y e ‘EJ_BAA:LAS\ z\.a.a\;a.a_\LA (dadiadll UJL

(sl 98 e | @ /5 aSt (500 Al )3) rice g LB 2 A ¥ Ole 3L 2 @Sl plSian iaeais




Cadpal) Blanll agie culedlie digudl ClulS akanll Bl Caglia aaaf [a (¢
aY ) A el dagill o

(SN 1 e ! SugSl Ol B aSanll el ¢ oanle dena dasl /3 (0
Y9 A ¢ 1gY) daulall

) eillla ¢ alail) HISAT o)) (gymal) oalall Adabd ¢ aall oyl 2aal /3 (7
Y4V Lise (Al daphall cde Ll

L cgmalal)l S 1y Sy Glejliall g aSanll cales s Capil fa (Y
aY N

(el A Hla ¢ doall (gylanll aSanll 8 Aalall eV cOlsaay a5 sl /2 (A
AYAAY dis

caaalal) Laalall ¢Caylaall sliia ¢ (gylaaY s (SHLEAY) akal' (gl ol aead /2 (4
Y AN dis

AN astell Jlae (B adl] esalll Sloa (2ay aSaall' (3l agss [3 ()
aY v 00 Ai el dagill o

Laglll Sl ¢ caiyilly (Gpuaall Ol 3 o)) Siall Jaad ulaay Gl (V)
44T Li Ayl

AT T Y A Ayl Lagil) Hla gAY eliadl) Sy acld (VY

eV 0 Lk dupall Aagill pla MAaY) agaall’ (Jipa ldie Jlea 2 (VY

ol (gylatll A€anll dalall Aoylaill & Sasall’ cdlaall aadl Adssis /o (V€
Y oV A cddgaall sl clygdia

CLl gl dalal) clejlial) b gpalal) akaill M8 e Padl gadall (Ve
) F)l S Oga e el S iy

b Adaially Al clelayl Masl bl eladll jalaidl ga’ (07
Y9 A ¢ aalall Sl Caanl) e Al Laldl) cilelal

clegabaall la Alay) Aegall <y Agall agie b aSall e Gl (VY
LAY ) A

L dpall dagill by Fagiall Jogti A aSaill ol ad)) Al o0 (VA
.e\ 9«

"5 paall ) SAll Ao pad (50095 LI a8V S all ) (S asadll (14
o A Calaall sl

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s\

e 3ad) (Al S A aSail) - aSaill de gus e CaaY) deall e /0 (Y
o A cdajladl e dsY)

o A el slaie o ol g gall aSadll g gliiall peall de /o (Y

Adalall 41y 2 giall e Jlia (8 aSaill AL el de Goell ue /3 (YY
o A oG jlaal) sl Ayl all
D1 ¢ Jgall aallall cald 3y jlay) o geall & aSaill zuldll lll e Cianac /o (
A Adu g pall Al

i gl Llila A 50)- aSaill o paai 4y ) s e AUl (S e /o (Ve
A all gl "(aSaill Aakiial) a geail) (e Llall ) gl daSadll
o A

o A dy gl Aagill ls Casaill JlSal 8 cakall” (Yo

(oSl Aaalas e galan "y S aSall G i dpdae Ll 2o e e /3 (YT
o A A Al

O Ciaiall cilejlad) Lgus 4 GhhY) el oo gl alaas /o (YY
Y000 A cBaall daaladl

bl (jlaall sliiae "Gadaill g kil (G aSadll (gl (s a8 /2 (YA
£ L ‘QJ‘Y\

o A dy el Aadll Hla e Jsall o pladll aSadll' (385 G /5 (Y4

Ayl Aagill )y ¢ gpeSaall Jleef e I dilas g5 dasa /3 (T

e

O il eliad ol iy el alSaT 598 (i idaias dgana [3 (T
Y999 Zic ¢ IV daadall (A jal) Liagill

gaall b (5 )Laa¥) anSadill 4 )Y Clgall eladll (g sadl) aad) 3 gana /a3 (VY
o A dodall Gile sadaall la e Hlayl

Y oY L caaladl Sl s S DAY ehag akaill dayd Ak’ (VY

b ladlially cluliall iy 4] asaall opiall ) jale desa faa (V€
(ol y a\Saly 4l ohY Aabdan Ay (Yoot ia Asal) ulaa olidly oliad
il gyl LAl HSE G cdkall all ¢ Jg¥) S gall ulas

alad) Akl (i<l alle )y dlaaiad) HeaY) eliad (il e deas /3 (YO
2) AAC A

(sl 98 e | @ /5 aSt (500 Al )3) rice g LB 2 A ¥ Ole 3L 2 @Sl plSian iaeais




:\.a__tL cz\:u)ﬂ\ W\ J\J c"é}ﬂ\ LS,)\%:‘M h\Saﬂ\" (SRR Jl:liﬁ d gana /3 (Y"l
.

duas cadlay c‘\ﬁr_l:ué) (,:S;:J\ (,S; @ ChSAS (Gha deae daas /J (T’V
.e\ 49 4w cz\:t:i):d\ 2\44@_\3!)\& c"(o.dgﬁ.'ﬁj

& olsn 2y Alailly dviaall dgall 4 aSal ¢geaatl) ddd) agesa [3 (YA
) 99 A Baaall daalad) la "dylaY) gl Gilelia

O Cigaial) cilejliall Digas & bl e (il gl ahas /o (Y4
oY e 00 A Baaall daalal)

el | St ol ()

Bladll agie Gilejlie Ligatl CislulS Akl Bl cCislie wlla aaal /o ()
'("Y o) A cbhw\ daals ca\”:&q ML&J 4”3\:1]‘9.35\

cgiadl A (o) sin Al "Audagll (palaal) AT e ¢ Slasl) cdly /o (Y
Y97 i (Byalal) daals

cd}hl\ Z\:AS cah;'l\sa Z\JL.U c"e:\Saﬂ\ GJ:_ s Ladl) Z\:\Y}” ‘?:m\).al e.ﬂ.ua GJ.&: /J (V
.e\qao ZL.LU-\ ‘UW.:I:\ Q:\C ZLQ.AL.A

A0S o))< Al ¢SS Lt oal) o)) waldl) Aabad ¢ anlinad slee [ (£
.eY v e O A ‘E)ALM\ Z\.Q.AL.A c&}aaj\

IS oo Al "agaall yio (gylaY) dmall 5KE" ¢ K kel de deaa o (O
’("Y e A cubh 2\4.01; c&}a;j\

Al ¢ lally Lalad) Jscall i e Lileadll L) ¢ cpun alal Jaf /2 (3
'("Y I 2 S cu\jﬁg E\MB ‘@}E;J\ Z\QK cbb}:\sj

4500 248,510 5))aY) (abaia) e (gylay) eloaall 408 colake daaf uas [a (Y
.e\' )Y A Olgls daals (Ggaad) LIS (o)) Sy Al c"‘;\f).o.'aj\ Jlaall 4

| g 1§ il g i) ()

el dlaes jpdia Cany ¢l Lliadl Dalee ik’ ¢ aalysl aead aaalyl /3 ()
P TP I (1 RS PR

Lyeaal) Alaalls Hpdite g "Eaia) 2Satl) AT 22 caualpl deal asaly) /o (¥
.e\‘\/\\ Lid YV 2aal) cojj..\l\ O gilall

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

(Al agtall cilejlies akaill palaaia) b DLl (ua e aaly) faa (T
Y49V A ¢ D aaall (Algall Lliad Alaay gdia Cany

Lliad L Aaay jsdia Cany Algal) Blail) agie & aSanll' ¢ Slalall aea /1 (¢
Y997 Zic (Jo¥) 23all (Bydilall Aiad) cdlgal

V oy ol sn o (@ledliall (i) gl lal liie Jls e/ aa (0
eV et L ga Hla eV

il s (eI ally pmibe o el skt ale desl 3 (1
a8V ) 4 gilal) o glall dlaay ysdiie Camy "V AAY VY o8 () gilally Aaaicadl)
L Jo¥) 2aall (Ol dwalid) il ((ued (pe daala (Ggrall 4US
RELE!

Giny CLlgall Bylall dgie 8 aKanll gl Jae LLE (Cali guall ales /3 (V
ol csm )V 1g BN A5l ¢ o) 20l A LaiBY g A ilal) o glall Alaay ysiiia
LAY

eisal dadie Jao Ays Al lla e ) bl ¢ lsaY) alus [3 (A
aY e Gole Bygeaid) daals cginl) 4dS aSaill b Aial) cilalasy)

205l gia g ol sl &5 mgia Cpu BHLEY L akatl) Jays’ calanl) duud) Al /3 (4
Goiall Alaay Hsdia Jlae o e ydll sliadl) ASSY dpalinily Aubilas duadyyg £kl
sy S cppaaall () uSeY) deale Gsin 2l Aol g Asildl Eypml
‘6\ Q00 diw

Gakail) Canlgll O gilal) e oy akanll e BUEY) cdlaall awadl Aais [o (Vs
Sl Alll) Asaly edie Gany MAylaY) Daaall ld Ll agaall e
¥ eV L (g pdially Gualad) daell ¢ doally (pall (o)l

Gy "kl dayd daa Ol b Gadaill algll el csalar s /3 ("
A AAT daw )9 aed) (Bliadll sy )edia

alaill dlaes edie g fakanll 8 AeSaddl ey cdlaal) aaaf B [o (VY
aY + o Gala] caalill aae) ¢ el

aSail) Lleld saaail Gglaally aclall cliadll jod cuaall e dasa Candy /o (VY
ol sall Joa Fadl) a)d Haigan Hsdie Cany "(Hlally (Gruanll ppinll b
S Y ARVAR I R VAR SESVE 31| PO [ QA VS

(sl 98 e | @ /5 aSt (500 Al )3) rice g LB 2 A ¥ Ole 3L 2 @Sl plSian iaeais




O Alsal) akailly gl eladll Gn b Jeadll' el asall 2 fo (V6
2sll) e (Asal) saigall ) dadke Jas A8 "Eiladll 48l 5)3Y) el
S0 Aakat (M) (oY v 0V 5uadgi YY) A e byall b (Sl 8 eliadl Jladl
Gl apd Aide ¢ ad) 58l
siaall alall jaigall ) adhe Gind' ca€atl) cleha) ccoanll aeall e /3 (Vo
clejliall dal Jslall aal) Glyins (Jsall (6)laill aSaill yai5e ¢ sde Gealud
(Gl S Maadl ) Giganly cluhall hleY! 3S5e dakas (A1 (4l
Glo osdiaa Yoo A dopd Yo = YA el L sasiall dujall clley) dasls

9 AN adsall
Http: // sloconf .uaeu.ac.ae/Arabic — research.asp

cusl) dnals leglae Gl okl Gl dphe #G ue aje [a (VT
Y99 D Y] dadal)

A gl aslal) Alaas ygdia Cany ARG alal) Al anes Janldl 2 [ (VY
e dalal) D) ¢ SBl aaed) cdaalaidy g

S (s ABalg a6 Audaiailly A gl ClelaY ) cdaen Db Jujall e (VA
AV gl gl alaal) Alaas jsdia Cuny ¢ sliailly

Jac 489 " aSanl) eISJ s (ggled (g 2al) B Sl et ¢ Mg amd /5 (V9
Juadll 45l e Ll (glall ) aige e gsiall oalal) Jaigall Y adie
SRl S50 dadai A caY o 0V Laadg VY=V (e 85l 6 (aSarl b ol
Gl apd dinre ¢ alBY)

Al )iy cleliall alad) oalal) dlsal) Gudad' ¢ heas JUS ilaiaa [3 (Y
eV AVY A oF 2ol ) € A8l (Ao )aY) aglal)

Ol 8 STl saiger ysdie Jlie o pSadlls adal Al i)y gang /3 (Y
el Auae () A4F/A/Y0— Yo (e g5l ¢ sl

Aas " Gradl painall 8 syg09 43yl Agall Gulad’ 38DE lads adlg /o (VY
AT Ga ep) A i TV il (Algall (ulae

Bsall I dadie e ddys "(oasY) HSaT M Clehal' 2y ol Caug [o (YT
Y 00T s (el e Gt Sl Sy coSaall dlacY dkeidl

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

({(ULA
PRSP TN JUN | P
II] Bibliographie en langue francaise

1- Ouvrages généraux

1) Auby (J.-M.), Drago (R.),
-Traité de contentieux administratif, L.G.D.J. 1975.,2¢éd, t.I.
-Traité des recours en matiere administrative, Litec 1992.
2) A.D Laubader & F.Moderne & P. Delvolve,
-Traite des contrats administratifs , L.G.D.J., paris, 2° ed, 1984.
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11) Jean RIVERO,
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9) Henry (M),
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10) Henry vatten,
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11) Leboulanger (Ph.),
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fglé% role du juge dans l'exécution de la sentence arbitrale, Rev.arb.
2) Bourel (P.),

- Note sous C. Cass. 1™ ch.c, 7 décembre 1977, Rev.crit. DIP 1978.
3) Chapus (R.),

- Le service public et la puissance publique, RDP 1968.

4) Courteault (P.), Flécheux (G.),
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5) Delvolvé (J.-L.),

- Essai sur la motivation des sentences arbitrales, Rev.arb. 1989.

- Une véritable révolution.... Inaboutie (remarques sur le projet de
réforme de l'arbitrage en maticre administrative), Rev.arb. 2007.
6) Delvolvé (P.),

- De nouveaux contrats publics. 1. Les contrats globaux, RFDA.

- L'exécution des décisions de justice contre <<L'admini- -
stration >>, EDCE 1983-1984.

- Communication au coll. de 'AFA, Paris le 17 septembre 1990.

- "Rapport général", in Les solutions alternatives aux litiges entre
les autorités administratives et les personnes privées.

7) Foussard (D.),

- Le juge administratif et 'arbitrage (Remarques a propos de 1'arrét
A R.E.A. du 3 mars 1989), Rev.arb. 1989.

- L'arbitrage en droit administratif, Rev.arb. 1990.

- Le décret n® 2000-764 du 1°¢" aott 2000 fixant les conditions dans
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z—&l)gte sous C.E., 29 octobre 2004, C.C., 2 décembre 2004, Rev .arb.
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- Note sous C.E., 28 décembre 2005, Union syndicale des
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8) Guillaume (E.),

- Concl. sous C.E., 3 mars 1989, A.R.E.A., Rec.

9) Guillaume-Hofnung (M.), ¢+
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AJDA 1997.

10) Henry (M.),
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- Les obligations d'indépendance et d'information de l'arbitre a la
lumiere de la jurisprudence récente, Rev.arb. 1999.

11) Kahn (Ph.),

- Problemes juridiques de l'investissement dans les pays de
'ancienne Afrique francaise, JDI 1965.

- Contrat d'Etat et nationalisation. Les apports de la sentence
arbitrale du 24 mars 1982, JDI 1982.

12) L'arbitrage en droit public,

- Etude rédigée par : Groupe de travail sur l'arbitrage, préside par
D. Labetoulle, JCP 2007.

13) Lalive (P.),

- Observations, Travaux préparatoires, Les accords entre un Etat et
une personne privée €étrangere, Geneve, le 12 avril 1976, in
Annuaire de I'IDI 1977.

- Assurer l'exécution des sentences arbitrales, in Arbitrage
international, 60 ans apres regard sur l'avenir CCI, 1984., p.331.

- Ordre public transnational ( ou réellement international ) et
arbitrage international, Rev.arb. 1986.

14) Leboulanger (Ph.),

- Etat, politique et arbitrage. L'affaire du Plateau des Pyramides,
Rev.arb. 1982.

15) Lenuzza (I. P.-),

- Observations sur le conventjon du 17 janvier 2005 sur les
immunités juridictionnelles des Etats et de leurs biens, JDI 2005.
16) Oppetit (B.),

- Arbitrage et Contrat d'Etat, L'arbitrage Framatome et autres c/
Atomic Energy Organization of Iran, JDI 1984.

- Arbitrage, médiation, conciliation, Rev.arb. 1984.

- Le paradoxe de la corruption a l'epreuve du droit du commerce
international, JDI 1987.

- Justice étatique et justice arbitrale, in Etudes offertes a P. Bellet,
Litec 1991.

17) Vedel (G.),

- Le probleme de 'arbitrage entre gouvernements ou personnes de
droit public et personnes de droit privé, (travaux du Congres
International de 1961) Rev.arb. 1961.

- Doctrine et jurisprudence constitutionnelles, RDP 1989.
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Indiscriminate Weapons between Military Necessity
and the Requirements of International Humanitarian Law

Dr. Abdullah Elhabeeb Ammar Almahjoub*

Abstract:

This research entitled "indiscriminate weapons between military
necessity and the requirements of international humanitarian law"
is primarily intended to discuss and test the extent to which these
weapons meet the standards and basic principles of international
humanitarian law applicable at the time of international or non-
international armed conflict by defining the criterion on which
specific weapons can be considered as indiscriminate and may have
been contrary to the requirements of international humanitarian
law, which in its description and adaptation of weapons in terms of
legality and legitimacy depend on a set of criteria and principles
that constitute the cornerstone upon which it is based. When
discussing the subject of this research, two contradicted theories
will be under consideration. One of them justifies the use of
indiscriminate weapons at the time of armed conflict for military
reasons (military theory) and the other prohibit and deny their use
for humanitarian and legal justifications. To what extent and on
what basis can certain weapons be classified as non-discriminatory?
Does that description conflict with the rules of international
humanitarian law? When and why? What is the result of such

analysis?

Keywords: Armed Conflict - Indiscriminate Weapons -
International Humanitarian Law - Military Necessity - Principle of
Humanity.

* Assistant Professor of International Law at the Law College, Sultan Qaboos

University.
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® 1868 Petersburg Declaration (Geneva Academy’s Weapons Laws
Encyclopaedia) at www.weaponslaw.org, P.2. (Visited on 28-08-2019).
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(3) “A weapon is indiscriminate in nature will be unlawful per se if it is

incapable of being targeted at a military objective only, even if collateral harm
occurs” ICJ, Reports of Judgments, Advisory Opinions and Orders, Legality of
the Use by State of Nuclear Weapons in Armed Conflict (Nuclear Weapons
Case), Advisory Opinion of 8 July 1996, Dissenting Opinion of Judge Higgins,
P.588.
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() The original text in English “In view of the unique characteristics of nuclear

weapons, to which the Court has referred above, the use of such weapons in
fact seems scarcely reconcilable with respect for such requirements”. /bid,
P.262,Para.95.
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(' The Court said “Nor can the Court make a determination on the validity of
the view that the recourse to nuclear weapons would be illegal in any
circumstance owing to their inherent and total incompatibility with the law
applicable in armed conflict. Certainly, as the Court has already indicated, the
principles and rules of law applicable in armed conflict - at the heart of which
is the overriding consideration of humanity - make the conduct of armed
hostilities subject to a number of strict requirements. Thus, methods and means
of warfare, which would preclude any distinction between civilian and military
targets, or which would result in unnecessary suffering to combatants, are
prohibited. In view of the unique characteristics of nuclear weapons, to which
the Court has referred above, the use of such weapons in fact seems scarcely
reconcilable with respect for such requirements. Nevertheless, the Court
considers that it does not have sufficient elements to enable it to conclude with
certainty that the use of nuclear weapons would necessarily be at variance with
the principles and rules of law applicable in armed conflict in any
circumstance” ICJ, Ibid, Para.95, P.262.
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©) The original text reads: “The nuclear weapon is, in many ways the negation
of humanitarian considerations underlying the law applicable in armed conflict
and of the principle of neutrality, the nuclear weapon cannot distinguish
between civilian and military targets. It causes immeasurable suffering” ICJ,
Nuclear Weapons Case, Ibid, Separate Opinion of judge Flieschhauer,
P.306.Para.2.

(10 The text of the resolution said “Considering that the chemical and biological
methods of warfare have always been viewed with horror and been justly
condemned by international community. Considering that the methods of
warfare are inherently responsible because their effects are often uncontrollable
and unpredictable and may be injurious without distinction to combatants and=
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=non-combatants and because any use of such methods would entail a serious
risk of escalation”, UNGA Resolution 2603 (XXIV) of 1969 on the question
of Chemical and Bacteriological Weapons adopted in its 24™ session on 16-12-
1969.
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ICJ, Nuclear Weapons Case (Separate Opinion of Judge Flieschhauer, Op Cit,

P.306, Paragraph 2.

(I2) ICRC, Convention on Prohibitions or Restrictions on the Use of Certain

Conventional Weapons to be Excessively Injurious or to have Indiscriminate

Effects. Available at www.icrc.org (June 2005), (Visiting date 21-8-2019).

(13 Weapons Law Encyclopedia, Indiscriminate weapon (Geneva Academy of

IHL and HR, Geneva 2019) P.1 at www.weaponslaw.org. (Visiting date 21-

08-2019).
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Guarantees to Deliver the Testimony

before International Criminal Judiciary

Dr. Abdel Halem Fouad Abdel Halem Elfeky*
Abstract:
In order to apply International Criminal Justice on those
persons and officials responsible for committing International
crimes and severe violations for Human International Law, it is
necessary to hold the trials in a manner ensuring the integrity of
the legal procedures and providing all guarantees of the fair
trial — whether for the victims, witnesses or the accused.
Therefore, I divided my thesis (Guarantees to deliver the
testimony before International Criminal Judiciary) into three
parts. In the first part, I discussed the mechanisms of
guaranteeing the right of the victims and witnesses to have
protection. In the second part, I discussed the importance of
countries' cooperation in order to ensure taking the protection
procedures for the victims and the witnesses. Finally, and in the
third part, I discussed the liability of the court to protect the
information related to State National security and the privacy
of the work of the international organizations.

Keywords: The Testimony - The Guarantees - The Judge - The
Court - International Criminal Judiciary.

*PhD in Criminal Law.
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E-Certification Service Provider and His Civil Responsibility

Dr. Mustafa Ratib Hassan Ali *
Abstract:
Due to the importance and role of electronic means in enriching e-
commerce, the need for a third party independent of the parties to
the legal relationship has emerged, which inspires confidence and
security for internet customers, and this entity is called the
electronic certification body, and due to the importance of this
entity organized by the legislator of the law Related to electronic
signature and certification in which the approach of international
directives and some other national laws relating to this area has
been followed.
To make electronic transactions transparent, the legislator has
approved some of the conditions that must be met in the person
performing electronic certification services, as well as between the
obligations of the obligation to verify the validity of the data, the
obligation to issue the electronic certification certificate, and the
obligation Confidentiality, in addition to the obligation to suspend
or cancel the electronic certification certificate if a reason arises,
and any breach of these obligations leads to the civil liability of the
provider of electronic certification services of both types, the first
being the contractual liability arising from breach of contractual
obligations.
Between the electronic certification service provider and the
holder of the electronic certification certificate, the second is the
default liability arising from a breach of a legal obligation between
the performers of electronic certification services and others.
Keywords: E-commerce - Electronic Signature - Electronic Editor -
Electronic Certification - Certification Service Provider -
Certification Services Controller - Certification Services Liability.

* Assistant Professor of Civil Law, Al-Buraimi University College,
Sultanate of Oman.
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©) Art. 1/11. "Prestataire de services de certification électroniq", tout

personne qui deliver des certificats électroniques ou fournit d'autres
services en matiére de signature électronique.
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dans le commerce électronique, Paris, Litec, edition du juris-classeur,
2002, no.70, p.56.

¢d g SV )Ll claladll 8 anarls 29 A wd il caaaf dana s L2zl ()
ujtd\ cﬁ}d\ GJL C'_La)la‘g\ P )}m.\.d\} ‘YU" ‘e\' v g );\\).\s %) Y¢ cle)}u caT\l;
http://www.avokato.com/ksa/details.asp/id=1279.

(Gilas goage ipaal) Jlay) by a8lal Goiellae aala jpe .ozt ()
S

el colysi€n Al ¢ g SN ally dalad) ac ) cdilae Glue ane 221kl (1)
YA 0a ¥ o 0T cagiall A ¢ uadi (e

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

(oo | il
Samil] Gilo i @0 b LR 15 ekl 2 il
Aghal ardsi Ao Jpanll 5 ey ggina 5 oaula JS o i
Jae 8 Adhad) dhial) e bpes SosSY) adall clod il
AL T U da g il i o o sheal) 30585 deliay Ay SV DLl
o A dagpd ) il cilend o3e b Caalsl) Jag ) sk
t Y sl e dllg dpass gyals i
:ASal) of ALal) Jag i) —Yf
ol alall (aY o)) A (YVY) i) casiyil el (e JS ol
AUy ool ol e (£7V7) saldl Guk ola LY. /Y/Y
ol sualally (aVer€) A (V0) &) (gpadl adall (sl dnanl)
Glaad alie b Agdll o Al Lgylll (amy i bygua WYerif0/V0
(9 STy Gaail)
S ol Al (ol Gl il agaall e (Y/7) Balall dgh
A Jg pdd) o liiad (g S (Gaaall) Ciledd adia
gedly Al g fSIY) Goaall) Clead A o didy mpafi )
Goanaill Claled pmny gsin Ji dae) dardl adadl) olY) Glaa Y
Ml (g Al g SN
G salgd 4l ual G mews deadl adad) oY) glam oY
(abl She i ogBanaa 558 ()50 Baledl) 28 o lally g i)
Ay Ganail) Baled laca) iy gl 38 yaail) e panl) —f
c o ST Gl cileas sl Cplagall Guaiadial) sladiu) -0
A (el daghiie Guli =1
Mgy ) il gl i) LY J8S5 Bjeads dakl Jlexin) -

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




Goaaill gl 3 il lwld e A clehal) Maal —A
SEIPY

adsl el clly dpe o dladlad) Jis Al clehay) dasl -4
e sale) e g LN ¢ 35 ASTY)

Oo il bl g 5 aigll ol clily dilas (e Baaill -
N

Oy Layy RS g S a5l dileiall cilaslaall Jais =)
o el Al Jlal) Ay Ao Ll ey 8 Al g S
L e ASY) aaall

o ) ¢ g IV Guanaill cilalgd Jada Aakil aladi) =9 ¥

el Slal ol (alial b Lals ehady clid) s o< of -
REILEPRFR A

ey ddanyd sy Gaaadl saled ) seend) Jsda 058 ol —o
Balgdll calia (e jala (aua

bl Uil Al ayyan aili e dpans IS GLES) Jeus -z

e SRSl Gaual Balgd Al Cyna A paddll A e aaall VY
O 3l g (o 130 A Dy ans) e dagad Laljudl 55k
Clatisall jalasy pailiad Jiisg (addll s L gy ) daal)
(A dga (e cdiall @llig Al sda ChliY dadadl)

) Glagbeadl o (e S5 S Gaaaill salgd aglus Al Sl - ¢
Sl e led as did) il cala gy dasa gl
adsll e @il bl Agladll g pS) adall el bl
B El) 433500l (g SSTY)

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

g S ST Gaaill Glead aaihy 3latie Mo Hl) JE- ey -0
bgyds Gyl dng sl Buaal saled el allay (6l UM‘
Ngipndt ully dejlial) 35k s salgil) 038 alasin
WS SN Gl saled o Oslin 0l palad¥) 255 1T
o4l e lS Lalla ¢ gubud) anall 8 50))6l) il glaal)
aaall g Sy gl ¢ gila) LAdul) A e (1Y) Balall Ladgy
(A Jagpdd) plicia) Baaall) cledd adha o oty A
G lginasads Gllll dlaay lagleall opuali i g —)
Siilly Al Galall e () 38l (& sSAal) giaall e JB Y djle
p il Lo ey (galdy) Qb g —Y
C S A Gl claled o)
Al mslaa) 5yla-c
A Jlee Y 3ylal-2
Lyl Sl cpnalill 3ol
iy S Balall e () 8l 5 5ysSaal) Ay Ayl uleall s Gl
adl) Jalpuall Taby Aiage 3 RS il olLty) iy dasliia s Y
AU o3a (e (£ 67 V) dsal) b lggle (i seaiall Gyl
salels ¢lealatig Ledlay Glalglll Jlaa) cly sl pasnl alas jé g —¢
REPRRER
Graaill Clilgd agd Jhadl alidl) e @il Gl ag o
Byaall agilica (o (Gaailly ¢ 35S
Y] Al e Alls 5 oh Al 8 5algll) Calaly Hlas yég 1

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




e Ma 300 o lgil ol saledl) bl Caall =
b elil) e AN Aladl g (alal) (gail) ~laall a8 gl A~

REICRIPIN
ol diad) giy s AU Guaal Baled Al Hhadl (addl) A5 axe—x
Al pad el xe
Al lly daa e @il Dpell juns mi ol ég Y
Al Caila e oSHg (andl) Jleef ) 3 dala ¢ g 5T
tApaddd) Jag pid) — Ll
pladlly eVabdl ol (pY v v) aud (AY) o) gl goldl Lajisl
Lot T olon dug sy diabad) laad S5 OsSs of g SV
Fsad i Lol Lposial) e Shals cgsine patil Tgld Siaa o Ll
Lo ) sales o O e Sl 058 o ) e lsed
Apadl adsing Lidie (5 Ofs gl DU G Lade 0 ol clehalay
7 AT Gige Ualts Gujlay W5 eilin Galons 41 Canads cpulindly
Eol Aelall Aug sl MSSY) Ml gl pade o3 Ol A
pabatll A - i Lgild (A SV laddlly aisill i o Lisly oV o 0 £/ /XY
Baadd b A s clages L ASY) cledlly adgl) o) 4
pbaii 2ol A8 Jedd lgalgas ¢ lally (laY) PG 2l 4 gina
oSN aisill Zialaall ciledd adie 8 e L)) ey

Y e LAY ) gl o) e VY Juadl) : k) ()

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

(oull|
(ol S Geil] o b 00 (el kil

e b Lege hgd am SoS) Goaaill cilard odie of @ls
QY] adanlly adglin Al Gl Cumd 1A ¢ g S aldy)
O 8 53yl lal D o281 Aagliad dexdl) adie o 34, ¢ i <l
a8 Asall Ay alall mllally i sai o cal jalall (and il
KA

Cilerd Wdie e L) HUs Auhally Jols Cisw caifi Lee Uil
Gl bl clln A cladall a8 Jg S Gl
il Lo lete SN (g Y
i A (gAY (B gAY (Ganall) clard aXha o A0 -V

Gladd adie Ldle alas Claghed) alai e 4585 slay) g
& e pagaidl Lol agaliill hain) e puEll s 5SY) Gaaaill
oole Yo gty alaall (aY ) A (YVY) ) assdll (e (1) 32l
L9y 00y

led) Ol Jag il e dapd ol Baaaill clard a3 DA Als i
Baciadl) Agl) ) bl asis cpmapadll 13a b Dy 40a 581 s
oSal Ty oglall ol slaie¥) Cais L) Gay U (Tadine chlaadl) 23ae (S 13)
e e YT A palall il deliall phs I e (3) A8 sall)
L)Xt

Y ) Al YVYY a8y il o gayall (e (3) A salall 2l ()
(15) Articlé du 26 juillet 2004 relatif & la reconnaissance de la qualification

des prestataires de services de certification électronique et a 1'accréditation
des organisms qui precedent a leur evaluation.

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




Bl G gilal) 8 g S (Baaall) ciladd adha o 48y Ll
(L) Tagie dams of (B e gsine 5l anha add ol o ciay
A o Ay Gadsi o deany ¢ (g Ly i<y dabiad) cilesal
Lgiaall Lpadill aiad Lunge by (Vi Y diladl k)

Aaalall g lajiay ) Dy

L) tleia dae alea Sl Ay FSIY) dBalaall dylagl) SN s,
5y 8l ClAPU o288 e uill 4y S ddaladdl Gledd 29 e
A bl el sl s S o sl G ga

Dbl bl e (oY g Iy Alaliaa)l clard 3530 DlA) s g
Al jalall Gad sl Gy Ay S Aisbaall Al A a8 L)
03] 0 Lasss 4] g smll aay alalits Cala

trad) il b g S Gaaall) cilesd aXia o 408 -G
bl (aY 0 A) D (YA)d) il (g8l e (1) Baled) il i
o Gy Aig S il slly Ol ol Y0 Y adiin (e V€ Ryl
S ey iy o adine Claled Laxd (pdie) 293a8 salaie] b ey (e JS

OV ) agel) ool oy ofy delically 5)lall 5l
slaey) (il adie litul (e Gially delually sladll Bys ashi &
Caalsll gl julee clld Lo ooLaD) 13a 8 5y aal jubedly il
DU ol delially slaill 55 ashy Gl e Ginall Al s clgllaaiad

eyl 3aall 8oyl dhg cadiaal)l Cilalgdl) 4edd 2550 Aldie b

Y e LAY ) gl ) e VY Juadl) 2 ) ()
AV LAY 8 gl gl e Judll £l ()
Y e LAY ) ) ) e €6 Juadl) : las) ()
AY Y R YA G ) gl e (3/)7) salall 2 ksl ()

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

Clexd 353e e A, il Jel deliall sladl o, s,
asity 3y iall uleally GUalaN) e @Y 43l Al 8 dadieall Cilalgll
B REICERATPZl C}.\AAJ‘ ey ;Ld}.a R Hlaals dcluallg sylanll
e 6l mlpie W) amdys ecllly LS ojlad) ey chsans ) 3apal) b
e Silal) s B g S el cilard adha o 4650 —lay)

o2l ol Gy Gaall clod (pdi) 35 e L K
P e (¥ e+ Y) d (Y) &) dgs sy plailly cOlalaally (alal
0 Aihie ddal Gy e IR Ayt juay Al Guauaill Gled il
(Sleyly 4y A Blally LinslgiSill 381

led e s 4l Jlaal gl e (YY) sald) el T,
3t gl el mie o Adall 4y dedid) cldll) 8 k) Gl
S LS @l ) sl el Sl Gaatll Gled gagie pasls
Graaill clexd 353 Jleel o 5 Janall (Guauall et i)
paball paslill ol aal Cage 5yl agilelill B (ge aail
™

BAizall .As;\)ﬂ\ & gpa Lﬁ alee e\.@.a AMJLQAJ é.\.dmﬂ\ cleadd Jb,q ejs.u
(Sl 45 SV 85lailly Lo sl 8yl s Ailaie Alales iy (00

ceipad) sl e (Y/171) Balall (gt 2 el ()

(Omasanl) (il gall (pa 43l gine Ganny ALl Ay (pas Gl Ciledd e 2ad ()
Y Y ALY ) syl ol e (F/YT) Al e s olall a3 k)

AY Y A Y ) sl (sl e (YO) salal 2 k) ()

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




tgpaall G eilAY b g Sy Gl clard adia o 480 —Luald
i (V0) A& osldl) (e Al o) ey gyad) gl L
led (5S0 "Olaslaal) Linsl i€ delin 4pahi A" audi Aale L0 (oY1 1 €)
claglaall a gl i€ g JUaV) g aitis dalad) y)liie V) duad sl
Gled balis mhii tlgie S Galel @t ) Al ol gy
deliay g S Ciloslaad) Jlae 8 3] (e Wi ¢ g 5SIY) adiill
ol Wy (50 Al [aiad (aprll Gy Gaails cilosleall Ll
el e Wty 55K adgl) et dlaial A 8 2 dea AN
138 ST gl (la glaall L gl i85 G iy g SSIY) D el Jlae
pa2ny Jilie lai 4R 3 SIY) adsill daglaie o lisl 8 Sliaie oLl
L9200 5503 alae
deall o Spaiuadl DEIL Glagleall Lagl i€ delin 4l A ol
sl (gl A8aY Ylee) ¢ g S Gaail) cladd apiy L) (ad sl
t oY) b S sae callad DA e Apdanl) sty g S
Ay A Clagleally (35 5] afsil Aatal dlaiall (gl AL -
paduall Sleal) aa bl Al (alasY) e Cilaglaall Ll giSg
Nl 3 Lo Maaly ¢ g 5D Gl Cladd oy L)
paady S Gl dlad sl L gadal cleall aud Y
S ) Laal) Al 8 gl g caniil) 138 ol oy Al g ginna
L5 5113 e cplelall

skl : ks (1)
salll : ks (%)
sall ks (7°)
salll : ks (%)

cgradl g S a8l gl g (\/i
a1 5 8 o () 08

Yot A 10 ) (gpad) g SN adsill 09l e (2]
Voot Vo B8y gpaall g IV £ gl 58 G (5 9%

N~ N~ ~—

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

Gaaill ek aaiy W gadnal cleall Jlel e uoil) -
d alall pad il sl Clal DU ks (e gaanll ¢ g STy
Chbally dnll cady ) ASal e lgigeme B A0 Y Al
(M 5yl (ulaa (e 3jalall

Glaad oy daidal) deall julall (el Glyw ol § iy —¢
Ll Aghe oo g o caalSal aal calls 1) o g 5y Gl
A bl panksill e il S ol dea 8 gl Sy padiall
Cld A i ) Rigd) e S Al o Jpeanl) e e
R F PN

el el | et |
i AT ] o e i ot

Dl el ) el ailaca s3a Gaaail) Ciledd a3e e
ADIA) e Ly ) Gt gV gl 3l el 4as eba (e
A aDay adayyy A sial) (e 28BN ) (a8 sl aslalll asly

el Gliy adsall Jiawi V) o5l & 1l dals S5 aaall s iy
(Goaaill ladd adie Algiae i ) sadl ) (aY 00 )) alad Ay SOy
P eand) Y Jla) s e AV Jalgad) lie¥) b pn s of o

Al V0 a8 gyaadll 5y SN adsil) o gilal A enl AaDU) e (V1) salall £ e ()

.eYui
Aphl) 4adY (g (YT) 3aldly gpaall 35 5N il (sl e (Y1) salall 2 das) ()
(Gilas e Al JLai) @l e adladl) ¢ Gyiallae dala jaas 3z Ll (%)

A7

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




Balgdl) e Jganll 44l -]

Ledle Gaaail) gymy ) e gledl) dapda —C

sl e Baledl pastin of oS g Al e 3 ol 35 a5

- Goaaill chlaad ?33“‘ Al gise (s2e of BUad (e 2ny il Lﬁi dgagd

LT gl Coplall il g alens) ol (g1

pdie A gine il A oliy ddbiad) Jodl) b gl Ciige cpl S
Al cha e sl il ) ¥ e S i) cles
o alall aelgilly gyl ) L g SIS asill leti clasal
ol se )il e (ageai L Clag il (any Caald 28 cdpiaa) A il
M gie Gagay (Al ¥l ¢leta palail) Gylag Al sinsall o3

teY) sl e ellyg g D6 DA (e naall an sl Coge 1A
L8RS (Gaaail) cilasd adie il 1Y) cullaal)
Aol gianall dalad) 2o gll) OB A il cladd adle ddgione 1 Y ullaal)
ALio]
LAY et ilasd adia A ghoee A Callaal)

Jod| wallal
(o9 S i il ad 020 Gl sl
Dy S SY) Gaaal) claxd adie @ile o slilal bl cuibia)
V) s aSY) Gaaail) cilead adie Jalii adanilly el ) e i) e
Hlgarl (LN (a8 S5 8 Gyl o2 ¢

YA G g SN el iy oadsalll Jlisd V) ()5l ¢l Qs saaly (7)
(Gl aaye s IV dLalaill Al Calsal) Jalll sl 8 gusal) ) Lo ksl ()
NAAL VAN Ga

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

1 daig Sy cilad il cudiy L) cilgdl o) —Y

Lashie b agally aiyll el 3y Sy @Mm Gk aNa sy
Gug SN gl Caniy o L) sl laa) DA e ¢ g 5 adsil
s 5 sl e Sy (i Aerdl) i

(V0) aby padl (ysilall Ll AaDU) e (14/1) salall (il L
Gelia dpad i olily oSN adall abw olas (aYef) Al
1o Ble Ay SN el Cudiy L&) sl Gl clasbaal) Ll
Gala zalys 4 AN Lily o ggiad (lalSing ddajyia jalic de sena
Aasiuly @lliy ¢ AN padl o Lig i) adl) lehads o ol
Libalsy oty LS ¢ g S Goaaill salgdiy 3o ST adgill o L) il
g S Aalea o Uig 5 adgall | aall Cudiiy aiay
g RSN (el Balgd 8 WSy A byl daa (e (ianl) — L

oadd (S A ae Jloly add aly Lo alall 4Bl
igsp 2y Al alal) AUl 4y 3y 48 (aldl) AUl 0yaE axy ¢ A
aans gl 4l Jeall asid o laiy bl s @l e 4] Jeupall (R
Lsh Adjme W ol 3 Gl clos Ne ) ool #lsd) o
S e ggiat g SN Goaa 3algd laal cileddll adie asid cdalia
iadliay el duse s oo B e ad) Jupal) oS ) bl o
Maads

Cllad) daa (e @iaill g S el lead adie o gy 13
Dlalai 8 lede Jhman saall OF ¢35 AN Gaaaill Baled 8 s

(32) Gobert Didier, Cadre juridique pour les signature électronique et les

services de certification, analyes de la loi du 9 juellet 2001, p.3, sur le site:
www.droit-technologie.org.

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




olat Al giue (8 AaByy 38 Balell) o2 8 Uad (gl agng (o (has ety 5STY)
Gyl Gk Al clepanll gl Gy Jal ey Al Gua ) el
) bl daa e gl a1 Gl clad adie i Sl
83 Gl i) 038 ey ¢ Banaill Baled & ) n
daa Aoyl dBladl Gled 35 ey gl Gglall )
(M gl eyl Aaliaal) salgs Lghacai Al Culashedl)
e gl o Gaall clas agie e i s Bl sl Y
Ao Al L Glly e 4y L S JLES)y 48y Glacal ¢dlgina
LNl Ak L Bapae 5f 35 S Gl 50ley
ol U8 Ygpoe (58 adinal) sl dadd 3530 Ol 1 padl (gl Y
Ay Cua e gkl 138 lajaal sales o Jsiae JSG atii) ad s
el el &l ol clajlaa) iy sadiaad) aledll 3oyl clasladll
oSN gl el il Bl Wyl iy oIS sadied) saleall
)il 138 daia e gEat il
LS 4 adey S iKY Gl clad K S 238 L gls Ly
sliy lall g5 (e 4 Aadid) SO e g 5 il salgd iy
ol G bl o3 daillae (o Boail adde iy 43ld ¢ 3y SIY) 2 gl
ele
el o Biliad) -G
Glagall ol (2)999) Lud (37) &) o) asgll oayl Kl
bl JS Ay e Blaally Guaaill et adie al5ill 8y iy Ay S

Yo B A ) gl Gl e (VA) Jaadll 2 k) ()
AY Y A Y ) sl sl e (G /) /YE) Balall 2 k) (7)
AY Y A YA ) il Gl e (G B /Y /VA) el ;s (70)

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

({‘U L,s

A Al dpead sl llll aslasivd iy oy (Y assll ol i
(M gdain g salg i) s 4yl 3pal) b

Llaadl ol oY) sl diacad Lo dygpall Cilagyiill (any s N
t oY) il e ey Al e

feadigil) Gl -

L o Alilaally agilsely Ay fSIY) daladll Gl 5393 a3l
o sleall @l ¢ Ll ¢agiladil agipilie Cu cagdl) Cge ) Glagleall
VI S cie DoY) ol by g i€ WS lpalia (a3
ey Callhy Gadd JS Cilag ey danll (ool il 8 e (a paidll
20 gl Aglal) Alad) e (YO £) Juadll Gl

LAY O g -

YV Al Aahal) Lginy ADlee hyud £ L8l 8 1) (355l dadd adie Cilay
s (0 v ) e di

ted Bla) Gyeile -y

G0l A dasies llale A Ciagar S8 padd JS Gl
il Ay Sl Ol o latie o EBlaw b CBlales e g DY)
Sy (Vee e ) skt Y by penll Glasbed) o3a (e Ul laexic

c ) Al (e (V/A) o8y 5ol sl ()

o) 4l Ga (Y/A) 33l ¢ yla) (™)

LGl ) G (OY) a2 ksl ()

CDladl gy oY+ 0 ) dd (A0) oy (a8 ) s (£)) Balal) 2 5l ()
S g STy

e (s G palaans /581 At AT i u sy g, S I Gicai N Sl s aud




papd (Yoveer) Dslai Y Al Aahall Aygiall ()5S0 (Odgiall Gila saab
L)l glel) p3n o L) b allaaly 4t Alls 3

tgraal) o gilal) —¢

ol o2 (A lagheally dig AV Tailuaglly gAY sil) il a5
Ol Dsaa Vs e gAY Gaaaill Glaled laal L) padsall deal)
b leahatind S el ) baslad) alee oSy Ly deal S 4d) s
Aalally Guanlly el Callay add S ey (Al e cadl 53 el
e sanly sl awim (Voe e e) Ssla Vs cnin (Voon) e JB Y
L) iy il

(el il
Gt il s 0k
i | e el 0 | 2519 o
3 Al Lleall 585 8 Laa) e 1S Do Al sl Qs
O oY) o L e I3 gl sl b Bl culy Lk oo
(AY) Al Adgial) sl e oyt (e Apiad) Adgisal & ainlias
cigsall gl 4fiad L say s GBla A ppall i b iy 4is oY

plailly cdllaall Ly oV o o ¥ Ll Y a8y 08yl silE G (YY) B0l ) ()
LAz ySTY)

c S gl iy Y e e f AL V0 Ll gad) (gl (e (YY) Balall £kl ()
LS agll i oY e e f Al V0 L) gead) gl (e (YF) sald) 2l (1)

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

G o atlal) Laudl Gph e @ias A Aslial) gl of s
.(H)))}'A.‘J\ gl YJ 643;4.“

Sladl (Pla) die )6 Lk Algiee Gp Lo dpadl Adgiud) ggum,
(G Gl A (5L DAY die 3iat i) Gl8 5 ey dpial) aslalily
(sl Al ol bl D) die g dgyualn Al Dlgieg e oo
(£2) JM\} J})‘.a.d\ d-’L“‘ 28lxs Sl U}S.‘ U\ }st;.ul.@_‘\ﬁ ‘;1\1\.1}

GsSi 8 g ST Gl ciland e.ﬂs.a e pld &y ‘;c

Apppalli ()5 My aDlaxy aday i ) aial) LS saaly ADIA) e dgdic
sl 8 )l L) saaly aDIA) e

el Jh 4 ey Gaaal claxd alie ddgie Jslin Caga 1]
t ) i) e oo 8 Aol Al gl dalall
Vg A AN el cledd adial dabal) Adsiead) 1JgY) gAY
gia 9&9\‘1\
L8RS (Baall) cilasd aXial A pualil) A glacal) 1 ALY gAY

Ol eyl Glas Jlase 8 Al Addd) (opun jallllae deas.ar il (7)
.T/\ua ‘?Y A ‘E)A\sl\ ‘:*\:u_)aj\ :‘\.aa.@_d\

030 Sl Al jalias caBalY dalall dgylail) ¢ dlal dpans alusa deaa .ot dail (9)
PPN ‘e\)'_“\N\ JJL&AA‘EJ‘):\AJJ\ ceand ol dana 2 YOO ya ‘?Y..\ /Y~~~ ¢ yal
.Y‘o\/ua c?\C\QY c:t.ut.m

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




Jod) ¢l
(o8 FSH) Gl ibo a2, i el g
R shisdl widlag

Slo Jaiud 13 a4l e gyad) Sad) gl e (Y1 0) sald) an
il ol Lo Al e ligll paad ¢ paysmilly e oSa el ) Sy of cpadl
13) IS ASall ()sSyy ea Al 3 Y ia) G e ol 8 dnl) Al (o
Al aan 8 cpadl sl

diall 2 g pSIN) il cledd WMie e ety a3lh Gl e L,
Jilia ki 35 STV asill Coladd adi 4 ganan s (Aaddl] addivee pa pjuall
il 3l ey Lo sag) Dlasls Lelsh 4y JaST e ale doany g0l
Ll caiil) 13a e sy of aadiusddl IS el e JS513) W o(glaay!
el 2l S 1Y Wl () ad) 2l e Lo sag) USes ol (8
el Al Ll hajidys (paedll Gpb oo ATl S See e
((50) ST A oy gatl) Lt
s g iad) Uadd) — g1 o8

apall diall 3 53ll Al Baaill ek Wde i e b Sieyy
e gy e IS s S e badan 5 el asied)
any ol L) () 5 sk Gl et e (el i) ecae aadinud)
(sl cld) scae atile el (e sinll

s 23 100 alad) Ayl Uy Al A dial) oL Jag p5 (ye Jualiil) e agial (9)
admy Lag V€Y G @Y e v 0/Y v € i (9 ¢ JEI g3all IV jalias ¢ pualiia
el e 2V 4TA D Yo L3, ghadll i) gl e J9Y) skl ez il ()
e paliill Gl ) ey AN culd) el

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

Al ¢ Y1 Gaaaill laad adie Gl o slEld) GlEN| e
pdial Apial) Adsiaal) ol8 pae Gl ey (Viagm Gl Al f dle Jay
Slo iy e Jpay s dalgl liall alee 8 Jiy 4if LWdla cderal
Joa Tty e Lliad) Ji Aeail) 23a ol pre L) g punall priioudl)
() ig P sl e ooy Adliall aslalil o laly el (5ol atiga

Ay dr ad Gl cilesd aNe (e pdy o Gransl) Bliail 4 Y
Sty f) Kge ff Olad Jeas (5l) Gine |y Londl) axdise sy
opall (g ddigid) gl e Gaygill patyg o Sse Jifid) 8 alpas
@l Jall lSely 1Y) labigia ypuall dmys cdial) ol g pdgie e
sl Gl s ardiud) Gile e alys cdendl) wlie Axdsy ol slg cAnds
cslial il
rdud) A8 — Bl oS

Gl Gl alie e @il addl ()6 of Gyl GlaainY oy
Wle a6 o g ) et st Gla Ayl o s
Oarsaiy daadll adie ol Y ADkal) oda i) 13 ¢y yally Unddl oy A

Yo 0/Y et 5l s (V) edall ) jalias cdsen ala elig Lz ) ()

NOLa
¥+ £ eyl Liagill s Ale duslyd ¢ g SSIY) il ol dmas el L2 k) ()
3l mape o g SN B il aldl) el ¢ apll dilae Glue we 3 AT Ga

AV a

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




V) Geaail) ks oNe e (s ang 8 (i) Glal Gl el
i) Claal 31 pall alie L 0S5 o) Lol 138 (f

058 oSl ¢ pually Wadd) Al ADle QL8 il o8 a3l Yy
Mg a5l L) 35 a8 JIal) il g ol
dAgalel) A ghcal) (e (Batealll Ciladd adha plic) cla *

g i e atllh sial) ) e Gauadl) Ciledd o3 e
e Gilla L)

olad ailaliill 2% Boaaill Glend adie oo i) 13 i dgY) Al
Osar el e o Bl gy o) Wl cal Cand daaal) andi
AEY 220 axe e arsill Guuaill clad adie Jeady of e Glay)
SR U R RN R T PN

o Ailsine e il Gled adie clic) oo @lay) 4EE) Ay
@radll gl lgaay Al aclsill 2t (dardll aadie Gali Al )Yl
A sinsl Wiy (o cpaflaial] oy o8 (e ¢ALeSia s l8 Lyiall Al gnal) pylatl
B o ) adanl) Callay Ladaws aially Laast (D) e g
il HlieY) 38V ae CVLK Lie clieY) o lpasas o Al HlSa]
Uadlly dendl il 8 Agtall (o Aandl) odie clic) o GY) jemy ¥
i Gyabiall aval)

cé.al.u CAJA ‘e\).\N\ _)JL..AA sebﬂm Azl L‘).E.\S\ c@l:d dsana eb.u; dada .2 ‘)L.\\ (H)

S

NAYGa il gage a1 jalias ¢ e g .02 k) ()

Ll ) e (VYY) Baldl (g sl ()

TVY o cGilas gage o) jabias 8 Sesl) ccid ol deae Lol )

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

el ¢l
(e ST ot il 0. et il ] il

Dl 1y e Tt i e (gl (sl e (117) s0lall
(O G ily 4S5 s 3y

= o sy (AN Gl @lasd W3 o3l eld e L
salaic] el (e 4y ciial N lual) e = Apdic ADlay dxe Lasiy Y )
g el Gy (Baaiul ajidyg caie 3aba 4y S Gaaad Balgd e
t b Lad Lty OIS 20

a8 —dgY o8

aaxd elgas ) gl G5l ol Gaaail) cilexd Wdie PDIA) die Gy
Glaad odie lad ) e jopamd) je e adyy «*onenty o o alpas
Ayl Apale wilis (e paliiind Uadll oY ¢A8S By 3yl Glldg (Guaal
Gl ) oY adally Dgeall Ble 8 el Gl QS ol dlag
PV [ DA g DS PO (BRSPS

e Adsiae o ) Gl cand aoaall 4ol b Lo s g
adl lgals Aag 3ty yall U8 ajile 4 a8 Appatill Gt clod
G dR lgle by Al Gl saled 4 syl Glill) daa ey
Ay Al B iy A SN cOalas

cmil) aall sl e (VFAY) salall el (1)

Madny Las Yo T Ga (Gl aage caliNT alias ¢ jualiia g .2 (%)

OSAll la (Anlaall A slall Akl 5SS ad sl cgilan s 2 lllae Lozl (°9)
XYY VY0 GacaY a0 ¢ I dnglall (dpaiSa) ¢ ralal)

Ll il e 5s SNV adlall il o abendl Gladi deas pals .oz il ()

.Y‘V/\ua ce\‘ A céjs;j\ :\7335 cuam.ﬁ: e :‘Ml; cbb}:\sa :\JL.D c:L'DG.A

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




055 Y Gl o3 o) ) s st o gy a5l 38 a3ile 4y
Agaial) ) 3Uas 8 Y)
ol 0S) sa — AU oS

) Ala) e Y 3 il A i) oL b Lulif TS ) pal) sy
plia o Bba Aime A0S Gaaai daled o salaie) eDa e
13 W Qi) 3 el Biae yal)l of S Sy Gl e
se Ll e adyy (Gl dlin 0sS O8 (Jaine g )yl
lal Al ) ) il
) AMe o8 —Culll) o8

Goaaill claad oM Ul g 3050 L ADle dllia 58 o iy
Al ¥ Aeadll adie Gli DL oda chnl 136yl Glal 3 ) iy
Y 5l e adlgl | peal) ety

S e Agyualill A sieall Aaled) aclgll o sl Gy 2385 e g lea (pa
A Ayee Ag U Bpaai saled e dp ey adie) N ) Aleal
)XY Calludl saill e by cpaaaill cilead adie Ul i) ade Caiay
Gk adie Llgine adaill dald Lagear dpgldll adaill (aey cangl 131
Adll Cuy dpgySlY) COlaladll aads GhlieY auall e a8 Gl
L1

Ao Gl aage Adlie Ay ¢ 39 SN ai gl ol daa e 32 k) V)
Julien Esnault, La signature électronique, Mémoire de DESS de droit du
multimedia et de l'informatique, Université Paris 11 (Panthéon — Assas),
Année universitaire 2002-2003, p.47, sul site: http://www.signelec.com.

.V\'lua ‘é.gl.u e sfbﬂ\}” JJLAA ¢ paliia ygw . )L.\\ (°A)
(Gl oy oA ST CDLalall A slal) Cailgad) () ool gl ) Lo 2 ) ()

Ve

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

el | il

coni A el | il i w0 iy e i e gl

u}m aalati] (g ppaaiill) 4l uM alal) 2o fgil) LS aaal Dylas
i) Y el mllas gaay s oo S Gl clers N
Glagydll amy il 8 Agee g Baad saled o A e
o AN Goaal) et adie Algie sl dald A5l Lagas
dlgie Gmgny AU ¥y lese paldil) (3ylg Adsiua) s3a oL dag 8 Cua
A s A8l gy e dlle Ay w5 Bl AWl dal e
Aall JlatV) il e 25 Al g SSY) 5ylailly D Lalaal
) A gill Wby g SCY) Gasall) ciladd adie dglgices —Yl

Bw e 0o VY 8 paliall sV 4l e Aol sald) el
Glaxd odie Adgie Aaldll aclll A, S cladall Gl (21999)
gt oha e gsina 5l anh padd b Gali I ) e Gl
Salall 3)lgll cbilaall A Al 3aledl)l a5 cdlage Guad saled e
casagill JgY)

Glerd Me Adgise W A el e @l W sV 4mgils
acgill wadid Alagall ye clalgdll Ll cilagal) Gl saled e Gl
csosd) a8 e leac ) Joall cpild 8 Aol 4 el dalal)

Gladd adie Aylgive olul) Aalle Zualad) ol (e IV Byl <y 8 i
el o aligad eha e padd gl Gall A L) e Gl
) Y1 Calla 1Y) sl G
claa) 7o)t & dagall salgdll 28 30))6l) cabilyl) AIS daa (40 Al -

Jals uu\ s 83 saall i) e \ellaasly
@ A 2l dala paddy S a8al LS e Giaal) Y

ol elli jlaca) vie dlagall saledl)

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




Oo il bl pe JolS 35S aisil oL bl o e @iall Y

L alal) Gl il Jagi alall #laal) bl of f caiaia

pdie ddsiun o) @l B H¥) aagll o W w8 L ases O
s el e pand gb Galb Al sl e dpuasill Gl clad
e AN Gaaal daghie AEY A4S e (guuaill Baledy 33yl clibyll e
adia ot ) padd o o ol o 3 (Ol e Adlle da )y poas
e sbeall aalas ) Jsaasll Lygmaal ¢ g 5N Baaaill cilars
i gl eI S gAY Gaanall) clard alha ddgise Ll

ol (pY+ v v) Al (AY) a8y gl glal)l e (YY) duadll paiy
L g A ddabiadd) ciladd ag3e s sl e A SV gylailly e aluall
clilacall & &g s oo By padd O Jean i S e Y

IS dalall jpall oo Vi dig SN dasladl Gladd 393 OsSus
M Ge (Yo ) Gleaill b salgs slall ol Galad ae dafi (add
Lol

pe e zilll ) pall e ‘ﬂw Ao i) Aaliaall ciladd Dg5a S
c s SN Ailag) Cilaa) Jagpd ol Ledlastind Jag il 5algil) caalia ol

o8 Fsinsa (35S Ay FSIY) Aabaall il 393e (b caai L e Ly
Glileal) ganls aDA eha el Gali Al Hhas) e gl sl
)4y
o o lsas iy SSIYT Aialadll salgd 3 Leisn 2 i) clll) daaa —)
Ladia 530 ol cljaal QA paddll e ol Galgdll Cala Ay Caa
fana b 8N pualic Cua (e ol dalgdll Jleain) cNlswe of caledll
saledll o) die ellg cadgill

Yo LAY ) gl ol e VA Juadll : k) ()

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

Balgd laal llay Al okl (o3ll) deay do e esil Y
458y nhall (e il Luaddl) lilull (e @3l Gy 3 ((gsine paddl
(gsinal) patall Ll Miee 43585 apdall (sl L5l Mlias

Gal Al el e Yyhue A S dialadll ciledd 3530 (5% WS
st ASSY Ty gpaail) saled olal) f el axe eBa (e Ll
e Silal (s B g SN (Bl cilard alia Al gine — G

oli (aY+0Y) Al (Y)ad) 0 ple) gl e (YE) 3ol cdils
Gaaill ilaad 3g3e Al sivear Aalal) aclgall du A 3ylailly c Lalaall
Cue dsas o Aladl saled dnia ade efia e ciign N V) e
adal dagy bl 40 cliaa 13 il o Lgie danl)l) 58l Cual G cled
of Yshua Gaaaill ek ag3e (08 clesd cue Y o saledl) daia
Jaags Al Ll
Balgl) anfi Joa Gaaaill Ciladd 55 ae dlad Cayla S
Glead 353 sl Al salgdl)l o Agine 3ypeay adie) Gadd gl —o

S el

Glaad a9 s V" Al e Ll saldl e Al 3yl cuat WS
ey Glai 2y Ul saledd) b oyl 13 =T 1 ol e Ystue ol
Al cdl 13—l el gaes Al o) (et gl eladl andgine
Sagd Al Y el e e Wl o Jlea) ff Uas o o,

o5l Ay Gy (Gl ilard ag3e e a4 208 Lee iy
s caie Gl salgd A bays A bl daa (e G o0 3l
O (Bl g5 Lg‘)( OSay Al Atiga Doy L g 3abiaall dlinl) alec GA Jy
Qi o8 W)y (Mgl

(Gl oy oA ST CDLalall A slal) Cailgad) () ool gl ) Lo 2 ) ()
AT

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




adiisay |y Ball Uad (€551 1)) Gpaail) ladd 353 Algiuse ity
Lvie Adsieall (46K Uag) Goaad saled e Joumall 4ne a8t o3 Lol
OsSi Lag) Goaeas Baled o Algina Bypeay s ) uall S ¢(die a5as)
B 5 ey o Laadly Dladdll 3g3e G de dga adal (gyuaf Ayl
At (g)als die A gine ) Apaall Graaill Cledd 3930 Al

daadll aadie Gali ) he¥) e Gt clesd a3 Jl Vs
il 13 aDlalee B Goaal salgd e Jse A il o cane dla3 3
Al Y al e e Wl o cdlea) o Uas o gy o

aie pplall Gl salgd bz of Gl clad g 3ay LS
o) S cane dlaiall olail leleaty ) Adgid) saey (3lai 4 20ay Lily
228 i ) (A Jsa ey Bledl) sl bl e Jse g3
Balgs Jayy ol @l ) pal) A ilS U gl ol an pag Al sl
a5 Al D laleall Aol ol aa aaag s COelrall (e ira gt (pal)
L DA e

Slo BV e il Y (i) e sl Gasadl) 3 iy
iy Gali A hes¥) e didsiue Go il Sled 353 slic)
LaE) e il ate Cagaty (3 a1 sa cdaral
rbad) ¢ gilall Ty cualgl) dadd a3 Al —la)y

oball (240 Y) A (YA) 2y sl Gl e (VA) salal) gl
daalall ac gl sSaall A Y] clabeall Glis aY 4 oY udian e VE
Ny padd sb Gali A JheaY) e adiaa) Claledl) Ladd 3 3e Al gias
gl b byl saled e Jsina S5

(Gl oy oA SN Lalall A gilal) Cailgad) (Wl ol B sasall ) Lo k) ()
XYE

N TAGa Bl aage ¢ 35 SN adgilly dalal) ac gl cdilae Glue ane 1 k) ()

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

3530 Algiue st oLl Ail (VA) saladl e (JIGY) ol il Ty
) Glblacall gaaly aDIA) e saaiaall Clalgdll daas

Japlaca) iy sadizall 3aledll 36l calilall 48

Bl laylanal iy (IS sadinall 32lg 8l 3 amsall (el o Glea —

Adaa e @aailly (5 5SIY) adgill Gl

G Al il ge 38lsE g SSY) alsil) el cilily o ple =

JS fodie 43 sa adinal claledll ard d53e oIS 13 Glldg (Aiaa e

el Slad) el e

sacind) saledlly denl) Gdas S o) Sl elgiily by L& S dad -

Lo 1an J8aY Tadn lal 3 8 s A cllal
il ¢y gilAL g gAY Gaaeall) ciladd aldia A gine —Lusald

o VY (A bl (pY e ) Ad (YY) o8y bl sl llay Y
Go Y oS I ¢ g ST Gaaaill leady palSall Algiise oY v v e ula
AV EY) cmalall A 3alsl Agiaadl Al 8 Aalal) 2ol (,tsa\ Caukad
OIS eV e pui il el il (g () TAY

il el aclsdll o amy L ol a8 i) &5l oY)
Ge ) g AN EBlalaall B QLY A8 £y, Gl RS e dppall)
Gl clod i Ui @l el §) dadd) adiie o coall
clostaal) daldas ) Jsasll 4y gnial 35 7SI

Oo YV Gl (aY+ v £) Ll (0V0) ol oslall il g i) jaal 13
A (Y7) saldl & Jsliy byl alaidY) 3 3dl ol Yot g
G sy e S aSY) Gaaill claad alie Al giuey Ll ool
lal) sda Cela My caie alall Faadll Glled Je Jea e 3ab
e WY bl ¥ gl gl sl eld@l) e e
2553 s l) il e i iy ) el Ol 2) 999 aenn

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




Aagall Guaaill cliled e Baaaill Gladd adie 4l ey Laldl) JKaY)
L2000 A fall Aalall 2esall s Alage ) cilalgl) o

Glaad adie (B clgd) Hlidl (YY) sald) e sV sl s g,
e Jom om BB U LY e Ve 0 S ASY) Gaal
Y)Y gaa) g Al 8 e galall Gl Claled

Ja)ysha 2l 8 Bauaill 3algd Bl Gilaslaal) daa axe )

Alagall Guauaill algd b lgle paill Gy ) clild) Jlas) aae —Y

baled 8 dspmg O gl Al Sbadl Ll e @il aae ¥

Al 8 i) salgdl o) Jaaasy Gpaaill ciladd ol iy ol 13 ¢

Ay alal)

Gl ladd adie Adgine — S Calle = il o gilal) (a8
OSI el caie spalall Baaail) saled e Jix gar ol A sl e
et o ol Sh Biludl eV gaa) g 13) ¢yl o daadl) st
el b Jal o WS caldy) qaly Uad o Gl canls 8 (i fide
b2 may Gaaall clad adie aghy o ) cdpadl Al Al
A sl

(Y7) 53kl pe (A By 43y 8 o) da kel Al ghanall Tae il g
saled 8 3y o) ol cilead N sald) @l (e A0l 5al cjlal i
lalasiind ) D lalaall Gl oaBY) 2a) ol Lgaladiind dgaa paal)
O Gali Al ¥l e Bl Glaad adie Adghue T 2 ey clgd
e B oBalgdll el aladtiud &5 1Y cdie Bylall Guaaill salgd e Jen
e 3)lll 2gaal)

©4) Loi n° 2004-575 du 21 juin 2004 pour la confiance dans

I'économie numérique.

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

demtii
& oY) il Glad  adie gange danll 13 3 Lo
asiy A yladl cul q)u\ oS eyl b Ag S il yadd) daa
oo Alladdl Gsacas e e aid LSl culalaiall o dasasl s
clod oNe dale laagl By ] Cdi Gas Wysia daiay gl
o4 Ly AU o gl Ady el Cas e (5 AT Gpaal
Uany b gAY Gaaail) ilasd Ne e 4l Uil L e
Ol el caile o slalad) ol DU oduiti Aaglial 4jlaa) eyl
LAY ad gl Glead anaiy Al jaliall el Gl
Gl Al jha¥l e Gl claxd WMie Llgie e Wiaad LS
Aalad) 2l o ) gl ¢35 ASIY) ai il ilandl dansi e (g illy
Se A Gy adie) SN ) Lleal A4S e (Appaiill) Lpnel A sl
adie ha gl aelgl) ol MY Gl oile 4 lume ol saled
Caalai il gl iany a1 cggmall Ao & 3 el s cianal)
Glodd adie Alsias adail Lald 4l Lagai gyl clay)
e paladll gyhy Adsiuall s2a ol gyl dun e ¢SS Gl
Gy el oS Ua A6 ol e iy dleie Gagm S haaYls
A& Gl e Adle
1Y) il silly il g gua gall 13gd Liafd (oo Lalds 38
G dagpd lligh (g S e Ayl @yl Al DAY Bl )
Lyl 8 Jal Jlall dmay aia s ) < el 8 Wi
e Glalaial) (sal laYly A8 (gpuaic il CAE iyl agag Bygpa Y
AglhY 8 pilaall ARl Cliay antt 3 Apaal) JLai) il

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




kg e -&u
ey g i€l daled ey pyme el AU cileal) das) -
Q\;ba‘g\ Y
ey i o il ol (2V98Y) L (TA)ady ol Juass (1
s e (b A ) CBlalaall B 5
Chyaae ol e Y oSad ¢3hal Colsa o Al A ol (o
aaly Gise alal asagll ) gl o G50 cans o Ay S Apan
Al pamgid g K] Gl Glad 2N Al gied Lald aeld g Y
el o aglise B e sl Gali G haal) e Al
Y asle e sl cildpVh 4D ae s taie 300l

alall ) Joasll B il Zlad (i Agiaal) Al dll Aalal) ac ) g8l)
e B salsas caiha iy Gl cileas e;s.d il slaall
A gaal)

CDalaally daleial) lejliall 3 Juaill dejud LD el Al -
el o ey ¢Ayig ASTY)

EDalaally dlaiall clejliall b il dacadie dglaad g olis)
b Jumilly g 5SIY)

bl i) 8 5ysSaall ilsall g liae o liadl) Jlayl )y Clysa die —o
O SN Sl g S i) e e ) calall ) Capal
A4l e Byma ?G_AIS;\ el

oels salsinl e Ol las) deje Lappall Jodl Aralay cues
plailly clabaally Gala ATy c@iaall il Jilul Gpb e iyl
A5l DS Jansy Lnpall Lol ppmi ¥ i ¢ g ST

#2022 jole — zwlidf soaty A golatlg dugaal! Oluwlyud! dloe




™ ()

(Qw L,s

da ) duili

et il | il 3| g -2

Ay A pEIY) cdlalaill A gilal) Cuilsald) (Jalll sl Bl asabyl Lo ()
coalal il s Eiaad) Jlai¥) sieal e dobeill 355360 Cilsal
LAY Y s daala

gyl gl b Alie by ¢ SN adll canle dew el Lo (Y
LAYt

(i) e g SN Ml Sl o abeall Glabe deaa el Lo (Y
oV A (@eaall IS ¢ uad (e dmala co)) ¢S Al y AdHlaa Ay

iplaall cdlabeall 8 aipealy 35S adsil) cdeal dame (s Lo (8
aY et b e YE byen cala (g ST

by @paal) Jlay) @l pe dlaill (Jlaadl Hiallae sla jiew .o (©
AY 0T Y1 Radal) gyl Aagill oA lae

ag8all lf) Ay pSY) Jilusll dmas sae cpalle ad)) pale L2 (7
Y AAA (gl L 5yalal Aaals colysi€a Al dylall

A aal) Apglall daill s S addll cgilan asn ZGillae Lo (V
Yoo I daall (ApaSuyl aalall Sall

o)) i€ Al ¢ g SN adilly Aaldll e lgill clilue Glue e o (A
¥ T @eiall S (el (e daala

s paldl a1 jalias el Aalal) gkl ¢ gahal dgena alus deaa .o (4
Vo) [Yeve 53 g,

Gl Jae A4 Aol Addua) uua allallue dae 2 (Ve
oY o ¥ palall cduypall Aagall ly e iy

Al Al GIEND jalas 8 el ccaid cad dess 0 ()
Y44y

AV et Ol g o JaY) eiad) Gl jobas cJiea ala slig L (VY

e (> GO palaas /g8 S NEIPEIE PE D PRE PRI - () SR (o] BN -




et 8 il 2| 0 -l

1) Valerie Sedallian, Preuve et signature électronique, sur le
site: Eric Caprioli, Réglement des litiges internationaux et
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Litec, edition du juris-classeur, 2002.
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International Criminal Protection of Civilians
in Non-International Armed Conflicts

Dr. Faten Ali Ahmed Bshena*

Abstract:

The number of armed conflicts of non-international character has
increased in recent years, which has resulted in serious crimes that
constituted flagrant violations of the provisions of international
humanitarian law. In these crimes most of the victims are often
defenseless civilian, so the issue of research on the topic of
international criminal protection of civilians during the interior
armed conflicts has become an important issue that occupies the
minds of many researchers in general, and in particular jurists, to
demonstrate the effectiveness of the provisions and mechanisms
established to provide international criminal protection to
civilians, in order to ensure that the perpetrators of those heinous
crimes do not escape punishment.

The research topic is: International criminal protection of civilians
during armed conflicts non-international character, and the scope
of my research on this topic is limited to a statement of
international criminal protection of civilians during non-
international armed conflicts established within the framework of
the  statute of the International  Criminal  Court.
Therefore, this topic has been studied by dividing it into two
subjects : The first one was devoted to a statement: The legal
framework for international criminal protection of civilians during
armed conflicts not of an international character, and the second
one was devoted: to present Obstacles that hinder the International
Criminal Court's pursuit of those responsible for war crimes.
Keywords: International Criminal Protection - Civilians - Non-
International Armed Conflicts - The International Criminal Court.

*Assisted Professor at Law Department of the Libyan Open University,
Adjunct Professor at Law Department of the Libyan Academy for Graduate
Studies.
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jurisprudence”; indeed, “upsetting decades old doctrine
would create unnecessary uncertainty in the area of

international investment”. (14D

Therefore, this paper recommends that:

I- It is crucial for tribunals to use the “Salini criteria” as an
objective test that fixes the outer limits of the meaning of an
“investment” because it is the most faithful to both the spirit
and letter of the ICSID Convention.!"42

2- This paper also recommends the adoption of the deductive
method by the ICSID arbitrators because it avoids the risk
of “rendering superfluous” the definition of an “investment”
under the Washington Convention.4¥

3- Finally, this paper recommends to not replace the “Salini
criteria” with the “double-barrelled test” because the
preamble of the Washington Convention is in favour of the
fourth element of the objective test that is “a contribution to
the host State’s economic development”, bearing in mind
that the objective method would help the Centre to further
its objectives and to implement an efficient culture of

precedence into its jurisprudence.*4

(14D Grabowski (note 93) 309.

(142) See Gaillard (note 137) 3.

143 [hi

(144 See Grabowski (note 93) 308-309.

Wadhah Talib Yahya ALHINAI The Path Towards Defining “Investment” under the
Dr. Saleh Hamed Mohammed ALBARASHDI ICSID Convertion: The Salini Criteria




Indeed, its Article 25(1) —which is related to the Centre’s
jurisdiction ratione materiae— made the term “investment” a

cornerstone of the mechanism of protection related to the
investment treaty. However, an objective definition of the concept
of “investment” was not given by the Convention’s drafters and
signatories. This paper concludes that, in practice, the “Salini
criteria” constitute an objective test fixing the outer boundaries of
the meaning of the term “investment”. However, the following
must be noted:

1- This test was first introduced in the Fedax case, consecrated
in the Salini case, and has been followed in many ICSID
arbitration cases. However, this objective test is also
considered by tribunals to not be sufficient to cover the
broad range of economic activities that investors and States
consider to be worth of treaty protection because its
application depends on the arbitrators’ subjectivity. In other
words, the “Salini criteria” are not unanimously adopted by
ICSID arbitrators. Thus, they were rejected in many ICSID
arbitral cases.

2- Moreover, this objective test is also sometimes replaced
with another test: the “the double-barrelled test” by ICSID
tribunals. This other test puts the burden on the definition of
“investment” included within the relevant BITs and does
not rely on some objective criteria of “investment”.
Notwithstanding, replacing the “Salini criteria” with the
“double-barrelled test” is considered by a certain number of
scholars as a mistake. As Grabowsky noted, consistent
adoption of the “Salini criteria” would allow ICSID to
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Also, Harb argued that a harmony between the subjective
definition of the relevant BIT and the objective definition of the
Washington Convention is difficult to find.'*” That is why a part
of academia does not agree with this subjective test. Indeed, for
Grabowski, attempting to replace the “objective test” is a mistake
because: (1)the ICSID Convention’s preamble is in favour of the
fourth element of the “Salini criteria” that is “a contribution to the
host State’s economic development” and (2)the “Salini criteria”
would help ICSID to further its goals and to introduce a stronger
culture of precedence into its jurisprudence'*®.

Grabowski’s approach is particularly relevant: the “Salini
criteria” contribute more in favour of the enhancement of the
security and predictability of the jurisprudence of ICSID than the
“double-barrelled test”. Also, Gaillard argued that the objective
test consecrated by the “Salini criteria” is the most faithful to both
the spirit and letter of the Washington Convention.*® The scholar
added that, on the opposite to the subjective test, the objective test
avoids the risk of “rendering superfluous” the qualification of an
“investment” under the ICSID Convention.!4?

4. Conclusion

It is clear that —within the practice of international investment—
the “Salini criteria” strongly contributed as a deductive method
attempting to give a true and objective definition of “investment”
and responding to the silence of the Washington Convention.

(137) Harb (note 57) 13.

(138) Grabowski (note 93) 308-309.

(139 Emmanuel Gaillard, ‘‘Biwater’, Classic Investment Bases: Input, Risk,
Duration’ (2008) 240 New York Law Journal, 3.

(140) Thid.
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Washington and the BIT; thus, the Centre’s jurisdiction ratione
9 (131)

materiae lied “on the intersection of two definitions

It is noteworthy, however, that the case CSOB v The Slovak
Republic!*? was the first illustration of a clear adoption of the
subjective approach in ICSID jurisprudence. In this case — which
was brought under the Czechoslovakia-Slovakia BIT — the
arbitrators pointed out that because of the choice of the
Convention’s drafters to not introduce any limits on the definition
of an investment as a concept, “it should be interpreted
broadly”.('3¥ However, this subjective test was also subject to
criticisms from ICSID arbitrators. Indeed, in the case Joy Mining
v. Egypt3¥, the arbitrators pointed out that it is not because the
Washington Convention has not defined “investment” that
anything agreed to by the parties might constitute — under the
Convention — an “investment”.!*> As Krishan noted, the “double-
barrelled test” puts the burden on the definition of the term
“investment” included within the relevant BIT; hence, without any
boundary to the concept of “investment” in the Washington
Convention, the outer limits set by the Convention are de facto
very broad.!3®

(13D Tbid 29 §74.

(132) International Centre for Settlement of Investment Disputes Case No.
ARB/97/4, Ceskoslovenska Obchodni Banka, A.S.(CSOB) v. The Slovak
Republic (Decision of the Tribunal on Objections to Jurisdiction of May 24
1999).

(133) Ibid 273 §64.

(39 International Centre for Settlement of Investment Disputes Case No.
ARB/03/11, Joy Mining (note 97).

(135 Tbid 11 §49.

(136 Devashish Krishan, ‘A Notion of ICSID Investment’ (2008) 1
Transnational Dispute Management, 5-7 cited in den Outer (note 20) 11.
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particular test constitutes the second step of the subjective test.
The combination of these two steps constitutes the “double-
barrelled test” as theorised by Schreuer. According to this theory,
the tribunal must verify cumulatively (1)if the jurisdiction of the
Centre is to be grounded on a treaty including ‘“an offer of
consent” from the parties and (2)if the activity constitutes an
“investment” under the Article 25(1) of the Convention of
Washington.!”® The existence of the subjective approach is
justified by the fact that the term “investment” remains ambiguous
because of (1) the absence of generally accepted objective criteria
of this concept from ICSID jurisprudence; and, (2)the evident
dissimilarities between the subjective definitions of this concept
provided by BITs.

For Fouret and Khayat, the “double-barrelled test” should be
understood as a rule in which “the investment must fit within both
definitions of the Convention and BITs” and not as “one definition
that constitutes the outer boundaries in which the other definition
needs to fit”.?® This approach was adopted in particular ICSID
cases. Indeed, in the Phoenix v. The Czech Republic*? case, the
arbitrators adopted the subjective approach and found that the
contract constituted an “investment” under the Convention of

(128) Schreuer (note 43) 117.

(129) Julien Fouret and Dany Khayat, 'International Centre For Settlement Of
Investment Disputes (ICSID) Case Law Review' (2013) 12 The Law &
Practice of International Courts and Tribunals, 113-161 cited in den Outer
(note 20) 11.

(130) International Centre for Settlement of Investment Disputes Case No.
ARB/06/5, Phoenix Action, Ltd. v. The Czech Republic (Award of April 15
2009).
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Thus, the criterion of the ‘“contribution of the host State’s

economic development” consecrated in the Salini case is more and
more disregarded by ICSID arbitrators.'>¥ Therefore, even though
the jurisprudence attempted to establish, in a concrete manner, an
“objective” definition of the term “investment” with the adoption
of the objective test; the “Salini criteria” are still considered as
non-binding indications by ICSID tribunals.

3.2. The “Double-barrelled test”, a subjective test and possible
alternative to the “Salini criteria” for the ICSID arbitrators

Den Outer explained that, before the quantitative growth of
BITs, tribunals usually admitted that the insertion of an ICSID
arbitration clause in an international investment contract
established — in an implicit manner — the parties’ consent on the
existence and presence of an “investment” as defined and covered
by the Washington Convention’s Article 25(1).(!> This way of
establishing the parties’ consent by only the inclusion of an ICSID
arbitration clause forms the first step of the subjective test. Later,
with the proliferation of BITs containing both a subjective
definition of the term “investment” and an ICSID arbitration
clause, the parties' consent to ICSID arbitration was established
only when recognising that the dispute was related with an
“investment” as defined in the relevant BIT.(!29

In other words, ICSID’s competence ratione materiae became
dependent upon the establishment of investment under both the
respective BIT and the Washington Convention.'?” This

129 Harb (note 57) 13.

(125 den Outer (note 19) 10.
(126) Tbid.

(127 Harb (note 57) 13.
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case.”(116)

Nevertheless, even if all the items are present, the
Centre will still assess their degree as well as nature in
consideration of concluding whether, on an examination of a
holistic nature, the economic activity in question is an
“investment” in accordance with the Washington Convention.!”)

Furthermore, in Pey Casado v. Chile!"'® and L.E.S.I — Dipenta
v. Algeria'| the arbitrators took into consideration the fact that
1s not required to prove that the economic transaction satisfies the
condition of “a contribution to the host State’s economic
development”, such prerequisite being implied already in an
implicit manner by the three other elements from the “Salini
criteria”.(?® Nevertheless, in other cases such as Saba Fakes v.
Republic of Turkey'?" and Phoenix Act. Ltd. v. Czech
Republic'??, the Centre argued that the condition “contribution to

development™ was not possible to satisfy.1?%

(16 Ibid 67 §206.

M Tbid.

(13 International Centre for Settlement of Investment Disputes Case No.
ARB/98/2, Victor Pey Casado and President Allende Foundation v. Republic
of Chile (Award of May 8 2002 in French) 41 §113. For the English version
of the excerpt and award, see Emmanuel Gaillard and Yas Banifatemi,
Precedent In International Arbitration (1st edition, Juris Publishing, Inc 2008)
Annex 4.

(19 International Centre for Settlement of Investment Disputes Case No.
ARB/03/08, L.E.S.I. (note 96) §14.

(129 Harb (note 57) 12.

(2 International Centre for Settlement of Investment Disputes Case No.
ARB/07/20, Saba Fakes v. Republic of Turkey (Award of July 14 2010) 36
§111.

(122) International Centre for Settlement of Investment Disputes Case No.
ARB/06/5, Phoenix Action, Ltd. v. The Czech Republic (Award of April 15
2009) 34 §85.

(123) Ezejiofor (note 12) 59.
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“consequence” of a “prosperous and successful investment” but
not a “mandatory condition” of an “investment”.(!!D

Also, in the case Malaysia Historical Salvors v. Malaysia'?,
the tribunal — before declining its competence ratione materiae
over the foreign investor’s economic activity in an operation of
marine salvage — made an explicit reference to the “Salini criteria”
and argued that the usual objective test consecrated by the “Salini
criteria” should not be considered as a “checklist of items” which,
if all its boxes are ticked, will immediately qualify an economic
activity as “investment.”!® Otherwise, in case of an absence of
these items, it would be uncertain to declare whether the economic
activity constitutes an “investment” pursuant to the Washington
Convention’s Article 25(1) or not.!!¥

In Philip Morris Brands Sarl, Philip Morris Products S.A. and
Abal Hermanos S.A. v. Uruguay!''®, the Tribunal viewed that “the
four constitutive elements of the Salini list do not constitute
jurisdictional requirements to the effect that the absence of one or
the other of these elements would imply a lack of jurisdiction.
They are typical features of investments under the ICSID
Convention, not “a set of mandatory legal requirements”. As such,
they may assist in identifying or excluding in extreme cases the
presence of an investment but they cannot defeat the broad and
flexible concept of investment under the ICSID Convention to the
extent it is not limited by the relevant treaty, as in the present

D Thid 76 §220.

(12) International Centre for Settlement of Investment Disputes Case No.
ARB/05/10, Malaysian Historical Salvors (note 100).

(13 Thid 35 §106(e).

(19 Thid.

(15 International Centre for Settlement of Investment Disputes Case No.
ARB/10/7, Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal
Hermanos S.A. v. Oriental Republic of Uruguay (Decision on Jurisdiction).
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Furthermore, it is noteworthy that in some other cases, the
arbitrators have explicitly rejected the adoption of the objective
test. Indeed, in the case Alpha Projektholding GmbH v.
Ukraine'’, the Centre pointed out that the components of the so-
called ““Salini criteria” — which some arbitrators have put into use
cumulatively and mandatorily — are nowhere to be “found” within
the Washington Convention’s Article 25(1).1% In this particular
case, it was even considered that by applying the test in such a
fashion, the previous tribunals have aimed at a “universal
definition” of “investment” under the Washington Convention’s
Article 25(1) despite the fact that the Convention’s signatories (as
well as drafters) “chose to not have one”.'°” Besides, in the
Biwater Gauff v. Tanzania'®® case, the tribunal considered that it
is preferable to adopt a more pragmatic and flexible approach to
the definition of the term “investment” that takes into
consideration the criteria consecrated in the Salini case but also
every other circumstance of the case.!*”

In addition, in the Quiborax v. Bolivia®'? case, it was stated by
the tribunal that the fourth element of the “Salini criteria” (which
is “a contribution to the host State’s development”) can be the

(105 International Centre for Settlement of Investment Disputes Case No.
ARB/07/16, Alpha Projektholding GmbH v. Ukraine (Award of November 8
2010).

(196 Thid 109 §311.

197 Tbid.

(19 International Centre for Settlement of Investment Disputes Case No.
ARB/05/22, Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania
(Award of July 24 2008).

199 Thid 87 §316.

(10 International Centre for Settlement of Investment Disputes Case No.
ARB/06/2, Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk
Kaplin v. Plurinational State of Bolivia (Decision on Jurisdiction of
September 27 2012).
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3. The insufficiency of the “Salini Criteria” as non-binding

indications depending on the arbitrators’ subjectivity

The “Salini criteria” are non-binding indications because they
stand as an objective test that is not unanimously adopted by
ICSID tribunals (3.1) and that is sometimes replaced by a
subjective test known by arbitrators and scholars as the “double-
barrelled test” (3.2).

3.1. The “Salini criteria”, an objective test not unanimously
adopted by the ICSID arbitrators

The reliability of the “Salini criteria” was massively
disapproved by ICSID arbitrators although they have been
explicitly referred to in many cases!!°). Indeed, there have been
irregularities in ICSID arbitration’s case-law on the adoption of
the “Salini criteria” — in order to define objectively an
“investment” wunder the Washington Convention’s Article
25(1).199 The following examples clearly illustrate these
irregularities within ICSID jurisprudence. In the case Inmaris
Perestroika Sailing Maritime Services GmbH and others v.
Ukraine'%®, the “Salini criteria” were implicitly rejected by the
Centre because it considered that it was not “appropriate” to
impose — through jurisprudence — such a compulsory meaning
while the Contracting States to the Washington Convention chose
not to specify one 1%

(10D Harb (note 57) 11.

(192) Ezejiofor (note 12) 59.

(193 International Centre for Settlement of Investment Disputes Case No.
ARB/08/8, Inmaris Perestroika Sailing Maritime Services GmbH and Others
v. Ukraine (Decision on Jurisdiction of March 8 2010) 59 §129.

(109 Tbid 59 §1209.
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de Nul v. Egypt®”, Kardassopoulos v. Georgia®, LE.S.I.-
DIPENTA v. Algeria®”, Joy Mining v. Egypt®®, Bayindir v.
Pakistan® , and Malaysian Historical Salvors v. Malaysia®?,
Therefore, the Salini case is a significant milestone in the
evolution of the jurisprudence of the Centre concerning foreign
investments’ protection and the outer boundaries of the term
“investment” under the Washington Convention. Notwithstanding,
despite this important contribution, the “Salini criteria” remain
insufficient to contain the broad range of economic activities that
investors and States consider to be worth of treaty protection
because they only constitute non-binding indications toward
ICSID tribunals.
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ARB/03/08, Consortium Groupement L.E.S.I.- DIPENTA v. République
algérienne démocratique et populaire (Award of January 10 2005) §13,14 and
15.

©%) International Centre for Settlement of Investment Disputes Case No.
ARB/03/11, Joy Mining Machinery Limited v. The Arab Republic of Egypt,
(Award of August 6 2004) (2004) 19 ICSID Review, 486.

©9 International Centre for Settlement of Investment Disputes Case No.
ARB/03/29, Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic
Republic of Pakistan (Decision on Jurisdiction of November 14 2005) 35
§130 and 37 §138.

(190) International Centre for Settlement of Investment Disputes Case No.
ARB/05/10, Malaysian Historical Salvors, SDN, BHD v. The Government of
Malaysia (Award on Jurisdiction of May 17 2007) 23 §73-74,35 §107 and 49
§146.
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— that were observed in the Salini case — which, for him, were
“typical to most of the (investment) operations”.®® For Schreuer,
these features are the following: a certain “regularity of return and
profit”, a certain “duration” of the projects, the “risk assumption”
by both sides, and a ‘“substantial” commitment.®” He added,
regarding the feature as to the significance of the operation “for
the host State’s development”, that it should be understood as a
part of both the “purpose” and “object” of the Convention.®”
Also, Zivkovic argued that most of the features introduced by the
academia as well as Fedax were considered and followed by the
Centre in the Salini case, excepted the one requiring ‘“certain
regularity of return and profit”.®V

In addition, Den Outer noted that three elements were
extrapolated by the arbitrators from the case law after having
looked at past international investment law decisions.®? For
Grabowski, it is after analysis of the preamble of the Washington
Convention which mentions the importance of “the role of
international investment in the host States’ economic
development” that the arbitrators added the fourth criterion.®® In
practice, “The Salini criteria” have been adopted in a great
number of ICSID arbitral cases. Indeed, according to the
academia®¥, this test has been applied consistently by arbitrators
and was referred to explicitly in numerous decisions such as Jan

@8 Schreuer (note 43) 128.

@9 Tbid.

©0 Tbid.

©b Zivkovic (note 72) 25.

©2) den Outer (note 19) 13-14.

©3 Alex Grabowski, ‘The Definition of Investment under the ICSID
Convention: A Defense of Salini’ (2014) 15 Chicago Journal of International
Law, 297.

© Harb (note 57) 9.
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ICSID lacked ratione materiae jurisdiction for the reason that,
under Moroccan law — which was the applicable law under the
BIT — a construction contract for a highway could not constitute
an investment but a contract for services (contrat d’entreprise).”

The tribunal, in order to establish its competence ratione
materiae, decided to develop explicitly an objective test that could
qualify the Italian companies’ work as an “investment”. ICSID’s
ruling brought four criteria of the concept of “investment” covered
by the Washington Convention’s Article 25(1): “(1)a contribution
of money or assets®”, (2)a certain duration of performance of the
contract®?, (3)an element of risk®» and (4)a contribution to the
economic development of the host State®.” This approach
consecrated the so-called “Salini  criteria”. The arbitrators
considered them to be cumulative®?, However, they stated that for
this specific case, the tribunal assessed them individually.®>

The Salini case was very commented on by the academia.
Indeed, with respect to the reasoning of the tribunal, Mortenson
argued that the arbitrators followed Schreuer’s approach that was
elaborated in the first edition®® of its seminal treatise on the
ICSID Convention.®” Indeed, Schreuer mentioned some features

7 Emmanuel Gaillard and Yas Banifatemi, ‘Introductory notes to ICSID:
Salini Costruttori SPA and Italstrade SPA v. Kingdom of Morocco
(Proceeding on jurisdiction)’ (2003) 42 International Legal Materials, 606.
@9 International Centre for Settlement of Investment Disputes Case No.
ARB/00/4, Salini (note 32) 622 §52.

@D Tbid.

®2) Tbid.

®3) Ibid.

@4 den Outer (note 19) 14.

®5 International Centre for Settlement of Investment Disputes Case No.
ARB/00/4, Salini (note 32) 622 §52.

®6) See Schreuer (note 41) 140.

@7 Mortenson (note 38) 271-272.
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Professor Schreuer’s writings.? Furthermore, in practice, the

definition of “investment” contained within the United States
2012 Model BIT took up the features of “investment” posited in
the Fedax case, although without directly referring to the case.’®
These basic features of “investment” introduced in Fedax will be
consecrated in the Salini”? case as the “Salini criteria”.

2.2.2. The consecration of the objective test in the Salini case

It is in the case Salini v. Morocco'’® that ICSID jurisprudence
consecrated a four-element objective test. The facts of this
important case were the following: Two companies from Italy,
Salini Costruttori and Italstrade (hereinafter Salini), jointly
submitted and won a bid issued by the Société Nationale des
Autoroutes du Maroc, a state-controlled body for the construction
of a fifty kilometres highway.’® Thirty-six months later, the two
companies completed the highway, going four months beyond the
schedule stipulated and agreed in their contract.”” The Moroccan
authorities refused to pay for the highway.”® As a consequence,
after exhausting the domestic channels, Salini submitted the
dispute to ICSID arbitration claiming that “the contract constituted
an investment pursuant the stipulations of the 1990 BIT between
Italy and Morocco”. The government of Morocco alleged that

2 Velimir Zivkovic, ‘Contractual Rights As Protected Investments In
International Investment Law’ SSRN Electronic Journal, 25. This article is
also available in Oxford Student Legal Studies Paper No. 08/2011.

(73 McLachlan, Shore and Weiniger (note 42) 172.

U9 International Centre for Settlement of Investment Disputes Case No.
ARB/00/4, Salini (note 32).

79 Ibid.

79 Ibid 610 §2.

U7 Ibid 610 §4.

8 Ibid 610 §5.
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Netherland-Venezuela BIT as well as ICSID Convention — as they
did not constitute portfolio investments or FDIs.®> Indeed, the
respondent affirmed that investments in an economic context
mean “the laying out of property or money in business
projects/ventures, so that it can generate an income or revenue”, a
feature that the financial instruments did not have.®® The tribunal
concluded that “the promissory notes stand as a proof of a loan”,
for the reason that the commitment of capital was for “a certain

L a(67
duration”®©”) «

relatively substantial”®®, and involving an “element
of risk” as well as “regular profit and return by means of interest
payments”©®. In other words, the tribunal introduced for the first
time an objective test related to the meaning of “investment” in a
form of a set of “basic features”.

Ezejiofor noted that a significant connection between “the host
State’s development and the economic transaction” was also
established by the arbitrators in this case.”’” In addition, according

to Zivkovic, the arbitrators have followed”" in their decision

© Ibid 1381 §18-19.

©9 Tbid 1381 §19.

©7) Tbid 1387 §43.

%) Ibid.

69 Ibid.

(70 Ezejiofor (note 12) 58. The scholar noted as well that there were similar
findings with respect to this significant connection in some other cases such
as International Centre for Settlement of Investment Disputes Case No.
ARB/97/4, Ceskoslovenska Obchodni Bank, A.S. (CSOB) v. The Slovak
Republic, (Decision of Objection to Jurisdiction of May 24 1999) (1999)
ICSID Review, 251; International Centre for Settlement of Investment
Disputes Case No. ARB/00/06, Consortium RFCC v. Kingdom of Morocco
(Award of December 22 2003) (2003) ICISD Review, 391 and International
Centre for Settlement of Investment Disputes Case No. ARB/03/11, Joy
Mining Machinery Limited v. The Arab Republic of Egypt, (Award of
August 6 2004) (2004) 19 ICSID Review, 486.

(71 Schreuer (note 41) 140.
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in their BITs as they wish. However, to provide a more uniform
and predictable rule to them, hallmarks on the definition of
“investment” had to be established by ICSID tribunals. Most
precisely, it is the important Salini v Morocco® case that

consecrated these outer limits of the term “investment” along with
an objective test: the “Salini criteria”.

2.2. The consecration of the “Salini-criteria” by ICSID
jurisprudence as an objective test fixing the outer boundaries
of the definition of “investment”

Before consecrating the “Salini Criteria” in the Salini case
(2.2.2), the objective test with respect to the definition of
“investment” was first introduced by ICSID jurisprudence in the
Fedax case (2.2.1).

2.2.1. The introduction of the objective test in the Fedax case
For the first time, ICISID arbitration dealt with the notion of
“investment” using an objective view in the Fedax®¥ case. The
facts of this case were the following: Fedax, a Dutch company,
was operating in the Republic of Venezuela. In 1996, a claim was
filed by the company before ICSID because of a dispute over
promissory notes issued by the Venezuelan government and
assigned by means of endorsement to the corporation.
Consequently, objections were raised by the Republic of
Venezuela to the jurisdiction of the Centre on the ground that the
financial instruments were not “investments” under both the

3 International Centre for Settlement of Investment Disputes Case No.
ARB/00/4, Salini (note 32).
4 International Centre for Settlement of Investment Disputes Case No.
ARB/96/3, Fedax (note 31).
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“immovable and movable property” or “every kind of assets”)
may cause confusion on whether the transaction qualifies within
one of the categories of investments protected by the treaty.*” In
addition, some other BIT's include a limited list of investments and
exclude certain forms of assets from this list. By way of
illustration, one may cite the provisions concerning the notion of
“investments” contained within the Cana da 2004 Model BIT.®¥
A scholar noted that this method reduces the risk of the
“demeaning” of the term “investment” by the express exclusion of
all assets that do not constitute “authentic” investments.®”

Also, it is noteworthy that the term “investment” may also be
drafted in a detailed manner. It is the case of the provisions related
to the notion of “investments” included within the United States
2012 Model BIT®?. This Model BIT chose a different approach to

©D:. the definition is itemized and

other models currently used
accompanied by explanatory references that give information on
the type of authorisation, licences, and debt that may form an
“investment”. In addition, this Model BIT also stipulates that the
notion of “investment” does not involve any judgement or order
entered in administrative or judicial action.®® Therefore, in

practice, the parties are free to define the notion of “investment”

7 Jean-Pierre Harb, ‘Definition Of Investments Protected by International
Treaties : An On-Going Hot Debate’ (2011) 26 Mealey’s International
Arbitration Report, 3.

8 See Section A — Article 1 (Definitions) of the Agreement between Canada
and [...] for the Promotions and Protection of Investments (2004 Canada
Model BIT) 4-5.

9 Harb (note 57) 4.

©0) See the Treaty between the Government of the United States of America
and the Government of [Country] concerning the Encouragement and
Reciprocal protection of Investments (United States Model BIT) 3-4.

1) McLachlan, Shore and Weiniger (note 42) 171.

©2 Harb (note 57) 3.
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One may admit that the current practice of international

investment confirms the theory of these scholars. Indeed, the
definition of the term “investment” can take various forms within
BITs.®! It may be defined by the parties in a very broad way as in
the France 2006 Model BIT®?, United Kingdom 2008 Model
BIT®?, Germany 2008 Model BIT®® , or the Netherlands 2004
Model BIT®¥. These treaties provide a very wide definition of the
term “investment” — by starting with a broad sentence and then
giving a list of nearly five specific classifications of “rights”.®®
Harb, who commented on these Model BITs, argued that the use

of broad generic notions in the French BIT (for example

D" According to Noah Rubbins, the notion of "investment" in international
investment arbitration could be classified into three categories for the
purposes of defining investment: those that contain an "illustrative list" of
assets (broad definition of investment); an "exhaustive list" (which sets out
elements that are not to be considered investment); and "hybrid list" (which
defines investment broadly, and include non-exhaustive list of forms an
investment may take). See Noah Rubbins, "The Notion of Investment in
International Investment Arbitration", in ed. Arbitration Foreign Investment
Disputes: Procedural and Substantive Legal Aspect, (Kluwer Law
International, 2004).

2 See Article 1 (1) of the Draft Agreement between the Government of the
Republic of France and the Government of the Republic of [...] on the
Reciprocal Promotion and Protection of Investments (2006 France Model
BIT) 2.

33 See Article 1 of the Draft Agreement between the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government
of [...] for the Promotion and Protection of Investments (2008 UK Model
BIT).

9 See Article 1 of the Treaty between the Federal Republic of Germany and
[...] concerning the Encouragement and Reciprocal Protection of Investments
(2008 Germany Model BIT) 2-3.

(33 See Article 1 of the Agreement on Encouragement and Reciprocal
Protection of Investments between [...] and the Kingdom of the Netherlands
(2004 Netherlands Model BIT) 2.

(36 McLachlan, Shore and Weiniger (note 42) 171.
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29 (43)

word “investment”. This sentence states: ‘“the need for

international co-operation for economic development and the role
of private international investment therein”.“%

Furthermore, this theory on the interpretation of the ICSID
Convention’s preamble was cited in the case Patrick Mitchell v
Democratic Republic of Congo™®. Indeed, for the tribunal, the
“only possible indication” of “an objective meaning”“® related to
the term “investment” was “the contribution to economic
development”.“” In addition, Schreuer noted as well that Rule 2
of the “Institution Rules” confirmed that “investment” has an
“objective definition” that does not depend on “the disposition of
the parties”.® Indeed, the Schreuer pointed out that even though
the parties have a lot of “freedom” in defining their business
relationship as “investment”, they cannot describe as “investment”
an activity that is “squarely out of the concept’s objective
meaning”.“? Notwithstanding, certain scholars do not agree with
Schreuer. Indeed, for McLachlan, Shore, and Weiniger, the limits
of what qualifies as an “investment” fall to be given by the
consent of the parties within a broad area of discretion.®?

43) Christoph Schreuer, The ICSID Convention: A Commentary (Cambridge:
Cambridge University Press, 2009) 116-117.

“9See the first sentence of the preamble of the ICSID Convention (note 17).
49 International Centre for Settlement of Investment Disputes Case No.
ARB/99/7, Mr. Patrick Mitchell v. Democratic Republic of Congo (Decision
on the Application for Annulment of the Award of November 1st 2006).

@9 Ibid 13 §31.

@7 Felix Okpe, ‘Endangered Element of ICSID Arbitral Practice: Investment
Treaty Arbitration, Foreign Direct Investment, and the Promise of Economic
Development in Host States (2014) 13 (2) Richmond Journal of Global Law
and Business, 258.

% Schreuer (note 43) 117.

@9 Ibid.

0 McLachlan, Shore and Weiniger (note 42) 164.
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Indeed, for the drafters and the signatories of the Convention,
an economic activity, enterprise, or asset will be subject to the
jurisdiction of the Centre only if it qualifies as an “investment”
under the Washington Convention’s Article 25(1).®® Therefore,
the claimants’ procedural as well as substantive guarantees under
multilateral and bilateral treaties solely depend on this
qualification.®® However, the precise scope of the term
“investment” is not provided by the Convention’s Article 25(1).
Indeed, according to the Executive Directors’ Report: “Given the
means by which the Member States can make known in advance,
if they so want, the types of disputes that they would (or not)
consider bringing before ICSID, and the important condition
related to consent by the parties; no attempt was made to define
the notion of investment”.“?

It is noteworthy that Schreuer demonstrated) that many
distinct views with respect to the meaning of “investment” were
debated by the Executive Directors; however, no decision was
unanimously adopted at the end.*? Nevertheless, Schreuer also
argued that a “possible indication” was given by the first sentence
of the Convention’s preamble on “an objective meaning” of the

G®  Julian Davis Mortenson, ‘The Meaning of “Investment”: ICSID’s
Travaux and the Domain of International Investment Law’ (2010) 51 Harvard
International Law Journal, 259.

39 Sattorova (note 36) 13.

49 For the exact and detailed wording of the Report related to this matter; see
World Bank (note 34) 44 §27.

@1 Christoph Schreuer, The ICSID Convention: A Commentary (Cambridge:
Cambridge University Press, 2001) 121-125.

42 Campbell McLachlan, Laurence Shore and Matthew Weiniger,
International Investment Arbitration: Substantive Principles (Oxford: Oxford
University Press, 2007) 164.
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“Salini-criteria” —as a response to the silence of the Convention of
Washington— developed an objective test fixing the outer
boundaries of the legal definition of the term “investment” (2.2).

2.1. The absence of a definition of “investment” in the ICSID
Convention and the presence of various definitions of
“investment” in BITs

Usually, the legal notion of “jurisdiction” is defined by
academia as “the competence of a court to make a certain order or
decide and hear a case”®¥. Moreover, according to the Executive
Directors’ Report on the Washington Convention, the notion of
“jurisdiction of the Centre” introduced within the ICSID
Convention should be understood as “the limits” within which the
Centre’s facilities will be available and the Convention’s
provisions will apply for the proceedings of arbitration and
conciliation.®” Most precisely, it is the Convention’s Article
25(1) that limits the jurisdiction ratione materiae of ICSID to “any
legal disputes arising directly out of an investment”®>. In other
words, the term “investment” forms the cornerstone of the
mechanism of protection related to investment treaties.®® Hence,
if there is no “investment”, the ICSID arbitrators will not have the
competence to address the case.®”

(3 Jonathan Law (ed) A dictionary of Law, 8th edition (Oxford: Oxford
University Press, 2013) 348.

@9 See World Bank, ICSID Convention, Regulations and Rules
(Washington: ICSID 2006) 43 §22.

39 Boddicker (note 15) 1034.

(9Mavluda Sattorova, ‘From Expropriation to Non-Expropriatory Standards
of Treatment: Toward a Unified Concept of an Investment Treaty Breach’
(Dphil thesis, University of Birmingham 2010) 13.

37 Schefer (note 3) 69.
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Republic of Venezuela®? case (hereinafter Fedax case) and then
consecrated by the Salini v Morocco ©? case (hereinafter Salini
case).

The third section will try to show that despite this contribution,
the “Salini criteria” only constitute —for ICSID tribunals— non-
binding indications related to the outer boundaries of the term
“investment”. This section will explain that the objective test
(with the so-called “Salini criteria”) is still not unanimously
adopted by ICSID tribunals; hence, it is also sometimes replaced
by a subjective test (known as the “double-barrelled test”) by
ICSID arbitrators. This section will then be followed by
concluding remarks.

2. The contribution of the “Salini Criteria” as a deductive
method aiming at an objective definition of “investment”

The legal notion, as well as the concept of “investment”, is
referred to, within the Washington Convention, as an investor-
State claim’s ratione materiae element. Therefore, trying to show
that the “Salini criteria” contribute as a deductive method aiming
at an objective definition of the concept of “investment” implies,
first, to explain that the legal definition of the notion of
“investment” — which 1is absent from the Convention of
Washington — has various forms in BITs (2.1); and, secondly, to
demonstrate that the consecration by ICSID arbitrators of the

@D International Centre for Settlement of Investment Disputes Case No.
ARB/96/3, Fedax N.V. v. The Republic of Venezuela (Decision on Objection
to Jurisdiction of July 11 1997) (1998) 37 International Legal Materials,
1378.

2 International Centre for Settlement of Investment Disputes Case No.
ARB/00/4, Salini Costruttori S.p.A., and Italstrade S.p.A. v. Kingdom of
Morocco (Decision on Jurisdiction of July 23 2001) (2003) 42 International
Legal Materials, 609.
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commentators and arbitrators.* With this problem in mind, this
paper seeks to show that the development of the objective
approach (with the so-called “Salini criteria”) on a definition of
“investment” 1is considered by ICSID arbitrators to not be
sufficient to cover the economic activities that investors and States
deem to be worth of treaty protection.

1.2 Scope of this paper:

The scope of this paper will cover the analysis of certain Model
BITs, ICSID case-law, and scholarly contributions in respect of
the legal meaning as well as interpretation of the notion of
“investment” within the range of international investment law and
provisions of the ICSID Convention.

Thus, this paper will be organised into three main parts.
Following the introduction, the second section will try to show
that the “Salini criteria” constitute — for ICSID tribunals — a
deductive method®® aiming at an objective definition of the
concept of “investment”. In this section, the absence of an
objective definition of the term “investment” in the Convention of
Washington and the presence of various subjective definitions of
the notion of “investment” within BITs will be explained.

Then, the contribution of the “Salini criteria” as an objective
test fixing the outer boundaries of the definition of the term
“investment” will be discussed. It will be shown that this test was
first introduced by ICISD’s arbitrators in the Fedax N.V. v The

29 Jean Ho,‘The Meaning Of ‘Investment’ In ICSID Arbitrations’ (2010) 26
Arbitration International, 634.

G0 The concept of “deductive method” can be understood as “a method of
reasoning by which (1) theorems (or general principles) are deduced from
postulates and definitions or (2) concrete consequences or applications are
deducted from general principles (as well as theorems)”.
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“international investment treaties” such as BITs?¥, by allowing
the foreign investor to directly bring claims against the host State
by way of conciliation or arbitration procedures. Usually, it is a
panel of three arbitrators that constitutes ICSID arbitral tribunals;
most precisely, the disputing parties appoint these arbitrators on
an “ad hoc® basis”.?®

Moreover, the Convention restricts the jurisdiction of the
Centre to “any legal disputes arising directly out of an
“investment” between a Contracting State [...] and a national of
another Contracting State”.?” Nevertheless, it is noteworthy that a
clear and precise definition of an “investment” is nowhere to be
found within the Washington Convention. Indeed, Garcia-Bolivar
argued that an express decision was made by the drafters of the
Convention to not introduce such a definition.?® As result, an
objective approach of the term “investment” (composed by a set
of hallmarks known as the “Salini criteria”’) was consecrated by
ICSID jurisprudence.

1.1The problem of the study:
The adoption of the above-mentioned criteria related to an
objective meaning of “investment” by ICSID tribunals keeps
producing opposing views and divergent opinions from both

2% Boddicker (note 15) 1033-1034.

23 The Latin notion of ad hoc is understood as “Done or created for a
particular purpose as necessary”.

9 Lise Johnson, ‘International Investment Agreements: Are their policy
aims served by their broad definitions of covered “investors” and
“investments™?’ [2014] European International Business Academy, 13.

27 See ICSID Convention (note 17), Article 25 (1).

28 Omar E. Garcia-Bolivar, ‘Defining an ICSID Investment : Why Economic
Development Should be the Core Element’ (Investment Treaty News, 13
April 2012).
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disputes between host States and foreign investors.!> The Centre
was established under a multilateral treaty!® — the ICSID
Convention!” (or Washington Convention) dating back to 1965
and ratified by 154 Contracting States'® — which came into force
in 1966.1” Nevertheless, this international instrument does not
contain substantive standards of protection for investments; hence,
“participating” in the Washington Convention does not equal
“consenting” to arbitration.?” In other words, consent to
arbitration under the Washington Convention is given by the host
State (or State entity) and the foreign investor in the form of an
agreement between them.?) Thus, ICSID is just a procedural
framework provided by the “Convention on the Settlement of
Investment Disputes” within which the investment disagreements
between foreign investors and host States can be resolved by
conciliation® or arbitration®®. This framework facilitates the
“settlement of disputes” that arise “out of investments” covered by

(15 Joseph M. Boddicker, ‘Whose Dictionary Controls?: Recent Challenges
to the Term “Investment” in ICSID Arbitration’ (2010) 25 (5) American
University International Law Review, 1033.

(16) Dolzer and Schreuer (note 11) 13.

(7 The Washington Convention on the Settlement of Investment Disputes
between States and Nationals of other States (adopted on March 18" 1965
and entered into force on October 14" 1966) (1975) 575 United Nations
Treaty Series, 159 (The ICSID Convention or the Washington Convention).
(I8) See the Centre’s website:
<https://icsid.worldbank.org/en/Pages/icsiddocs/ICSID-Convention.aspx>
accessed 03 March 2020.

(9 Cornélie Marianne den Outer, ‘ICSID Jurisdiction over Sovereign Bonds’
(Master’s Thesis for the Master International Trade and Investment Law of
the University of Amsterdam 2015) 8.

20 Dolzer and Schreuer (note 11) 13.

@D Ibid 13,254.

(22 See ICSID Convention (note 17), Chapter III: Article 28 to 35.

(23 See ICSID Convention (note 17), Chapter IV: Article 36 to 55.
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™ ) "
agreements and treaties provides significant protection to foreign
investors!?,

Indeed, these international instruments (1) restrain the host
States’ incentives to nationalise or expropriate by the means of an
“explicit engagement” from them stating that nationalisation or
expropriation would be followed by a “payment of an effective,
adequate and prompt compensation”, and (2) subject the host
States to international investment arbitration”.!? It is noteworthy
that this dispute settlement mechanism takes away the
disagreement between “host States and foreign investors” from the
jurisdiction of domestic courts.!?

In particular, the World Bank — with the objective to promote
investment in developing States and to assure the protection of the
foreign investors’ rights!® — operates the “International Centre for
Settlement of Investment Disputes” (hereinafter the Centre or
ICSID). It is recognised as one of the principal fora'¥ for settling

(10 Fenghua Li, ‘The Divergence and Convergence of ICSID and Non-ICSID
Abitration’ (Dphil thesis, University of Glasgow 2014) 1.

D For more details on the various provisions included within BITs, see
Rudolph Dolzer and Christoph Schreuer, Principles of international
investment law (Oxford: Oxford University Press, 2012) 13.

(120 Obianuju Chioma Ezejiofor, ‘Domestic courts and international
investment arbitral tribunals: nurturing a profitable and symbiotic
relationship’ (Dphil thesis, Queen Mary University of London 2014) 30.

(3 For more details on the aims of the World Bank toward foreign
investment, see “Legal Framework for the Treatment of Foreign Investment,
Volume II: Report to the Development Committee and Guidelines on the
Treatment of Foreign Direct Investment” prepared by the World Bank Group
in 1992.

(4 The Latin notion of “fora” is the plural form of “forum” which means a
Tribunal or Court.

@ Ninth Issue - January 2022 Jurnal of Jurisprudence and Legal Studies




direct investments (FDIs)® and portfolio investments® and are
protected through international investment treaties. The parties of
these treaties are generally represented by two different actors: (1)
public actors that hold political power and pursue public interest
(which are embodied by host States or State entities), and (2)
private actors that hold economic power and pursue private
interests (which are principally embodied by multinational
enterprises).® The relationship between these two different actors
is governed by bilateral investment treaties'” (hereinafter BITs),
international investment agreements® (hereinafter IIAs), and
other international instruments. This “network” © of international

@ The concept of “FDI” is understood as a transfer of assets (that may be
intangible or tangible) “from one State to another” for use in the recipient
State in order to “create wealth under the owner of the assets’ partial or total
control”; see Muthucumaraswamy Sornarajah, The International Law on
Foreign Investment (Cambridge: Cambridge University Press 2010) 8.

) The concept of “portfolio investment” is understood as a movement of
money from one State for the aim of purchasing shares in a business
functioning or established in another State; see Sornarajah (note 4) 8.

©® Shokouh Hossein Abadi, ‘Power in Investor-State Arbitration’ (Dphil
thesis, King’s College London, University of London 2014) 11.

() BITs are international instruments — that are legally binding — between two
States in which they each agree reciprocally to abide by the terms stipulated
by the treaty in their relationships with the other State's investors; see Peter
Muchlinski, Multinational Enterprises and the Law (2nd Ed, Oxford
University Press 2007), 117.

® Certain scholars use IIAs as a reference to specific multilateral and sectoral
agreements (such as the Energy Charter Treaty) “that include investment
obligations” and to regional and bilateral Free Trade Agreements (FTAs)
“that include foreign investment obligations” as well as Bilateral Investment
Treaties (BITs); see Andrew Newcombe, ‘General Exceptions in
International Investment Agreements’ (2008) Draft Discussion Paper
Frepared for BIICL Eight Annual WTO Conference, 1.

9 Statistically, according to the United Nations Conference on Trade and
Development (UNCTAD), the end of 2015 was marked with a total number
of 3,304 concluded international investment agreements; also, nearly “150
economies were engaged in negotiating at least 57 new international
investment agreements” by the end of May 2016; see UNCTAD, World
Investment Report 2016 (United Nations 2016) xii.
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1. Introduction

In 1951, Viner wrote: “As I read the evolution of international
law under modern capitalism, as revealed from 1600 to 1914 in
the detailed provisions of international treaties, one of its
outstanding characteristics was its attempt to build legal protection
for property and for private enterprise from the power activities of
foreign states both in times of peace and in times of war”.(V
Certainly, the scholar described the significance — through time
and history— of the protection of foreign investments (particularly,
the foreign investors’ property rights®) in a specific area of law
recognised as “international investment law™.

Indeed, according to the literature, one of the principal
objectives of this important field of law is to ensure the “foreign
property’s protection by the government of the State in which it is
found (understood as “host State” in opposition to the notion of
“home State” that covers the State of which the foreign investor is
the national)”.® These foreign properties are comprised of foreign

(" Jacob Viner, International Economic: Studies (Glencoe, Illinois: Free
Press 1951) 218 cited in Nicolas Marcelo Perrone, ‘The International
Investment Regime and Foreign Investor’s Rights: Another View of a
Popular Story’ (Dphil thesis, The London School of Economics and Political
Science 2013) 12.

@ It is noteworthy that “property rights” are defined as “legal relations
among persons with respect to the control of valued resources”; See Lorenzo
Cotula, ‘Property rights, negotiating power and foreign investment: An
international and comparative law study on Africa’ (Dphil thesis, University
of Edimburgh 2009) 8.

3 Krista Nadakavukaren Schefer, International investment law: text, cases
and materials (Cheltenham: Edward Elgar Publishing, 2016) 2.
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The Path Towards Defining "Investment" under the ICSID
Convention: The Salini Criteria

Wadhah Talib Yahya ALHINAI *
Dr. Saleh Hamed Mohammed ALBARASHDI *

Abstract:

The problem of the lack of a definition of ‘investment’ in the
ICSID Convention has been partially solved through the
development of the so-called ‘Salini criteria’. However, the ICSID
case-law and the most recent BITs show that the ‘Salini criteria’
may no longer be sufficient to cover the wide range of economic
activities that States and investors deem to be worth of treaty
protection. In the absence of a definition of “investment" in the
Convention, the cases decided by ICSID arbitrators have followed
one of two trends: objective, which determines the investment
question according to objective criteria (investor assets, project
duration, risk borne by the investor), and subjective, based on the
parties’ agreement to qualify an economic operation as an
investment. This paper provides a certain assessment of the Model
BITs, ICSID case law, and scholarly contributions in respect of the
legal meaning as well as interpretation of the notion of
"investment" within the range of international investment law and
provisions of the ICSID convention.

Keywords: ICSID Convention — Investment — Salini Case.
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