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Appeal of the Primary Court Award and Cassation in Juvenile
Cases in Accordance with Omani Law in the Light of Islamic
Jurisprudence and International Law

Judge Dr. Badr Khamis Said Alyazidi*
Abstract:
The research deals with the issue of appeal and cassation before the
Supreme Court in accordance with the Omani laws in the light of the
provisions of Islamic law and international law. The purpose of the study
is to present the provisions of the appeal and cassation against the
juvenile delinquent in accordance with the Omani law as compared to the
provisions of Islamic law and international law. The importance of the
study lies in the fact that it reveals the appeal and cassation as one of the
most important means of criminal protection that is established when the
juvenile delinquent is held accountable until reaching a fair ruling that
includes the maximum fairness and achieves the reform and rectification
of the juvenile delinquent. The problem of the study is to explain the
extent to which the two systems have been challenged in accordance with
the Omani legislation to try a fair trial of juvenile delinquent who takes
into account his physical weakness and cognitive shortcomings at an age
where he needs more corrective treatment than punitive treatment and the
extent to which these legal rules are in accordance with Islamic
jurisprudence and international law. The study is based on several
research approaches, the most important of which is the analytical
approach, the inductive method and the comparative approach. The study
requires a classification into three inquiries, the first dealt with the
provisions of the appeal in accordance with the decision of the Omani
legislator, the second dealt with the provisions of the cassation before the
Supreme Court in Omani law, and the third dealt with the provisions of
appeal and cassation before the Supreme Court in light of the provisions
of Islamic jurisprudence and international law. The study concluded that
the Omani law had the same general rules of procedure as he had decided
in the appeal and cassation systems, which led to controversy in the
treatment of some legal issues due to the specific treatment of juvenile
delinquent, which necessitates interference with some legislative
amendments as suggested by the researcher.
Keywords: Appeal — Cassation - Juvenile Delinquent - Omani Law -
Islamic Law - International Law.

* Court of Appeal Judge, Council of Administrative Affairs for the Judiciary.
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43 International Covenant on Civil and Political Rights (ICCPR),
(Adopted and opened for signature, ratification and accession by General
Assembly resolution 2200A (XXI) of 16 December 1966, entry into force
23 March 1976, in accordance with Article 49),
http://www .un.org/en/index.html, Article (14-5).

44 Convention on the Rights of the Child (CRC), (Adopted and opened
for signature, ratification and accession by General Assembly resolution
44/25 of 20 November 1989, entry into force 2 September 1990, in
accordance with article 49), http://www.un.org/en/index .html, Article (37-
d).

9 Ibid., Article (40-2-b-5).
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46) United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (The Beijing Rules), (Adopted by General Assembly
resolution 40/33 of 29 November 1985),
http://www.un.org/en/index .html, Rule (7).

@7 United Nations Standard Minimum Rules for Non-custodial Measures
(The Tokyo Rules), (Adopted by General Assembly resolution 45/110 of
14 December 1990), http://www.un.org/en/index.html, Rule (3-5).
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e Convention on the Rights of the Child (CRC), (Adopted and

opened for signature, ratification and accession by General

Assembly resolution 44/25 of 20 November 1989, entry into

force 2 September 1990, in accordance with article 49),

http://www.un.org/en/index.html.

e International Covenant on Civil and Political Rights
(ICCPR), (Adopted and opened for signature, ratification
and accession by General Assembly resolution 2200A (XXI)
of 16 December 1966, entry into force 23 March 1976, in
accordance with Article 49),
http://www.un.org/en/index.html.

e United Nations Standard Minimum Rules for Non-custodial
Measures (The Tokyo Rules), (Adopted by General
Assembly resolution 45/110 of 14 December 1990),

http://www.un.org/en/index .html.

e United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (The Beijing Rules),
(Adopted by General Assembly resolution 40/33 of 29
November 1985) http://www.un.org/en/index.html.
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Legal Value of Preliminary Investigation Procedures
A Comparative Study in Lebanese and Omani Law

Dr. Assem Chakib Ali Saab*
Abstract:
This research paper is titled “The legal value of Preliminary
Investigation Procedures: A Comparative Study between the
Lebanese and the Omani Law”. The research question revolves
around the extent of the conviction of the report drafted during the
preliminary investigation, in proving the perpetrator’s guilt.
The researcher analyzed this question following a two part division.
In the first title, the researcher addressed the main preliminary
investigation procedures which consist of the arrest, the search and
the interrogation. In the second title, the researcher explored the
conviction of the reports drafted during this investigation, by
reviewing the legislative stance and then the Judiciary’s position with
regard to these reports, before examining their effect on forming the
judge’s conviction/moral certainty, hence providing answers to the
inquiries raised by the research question.
This research paper concluded with several outcomes, most
prominently that the legislator, upon prescribing the preliminary
investigation’s procedures, has left the appreciation of the value of
these procedures to the Judiciary. The latter’s position in this regard
has been cautious, on the basis that those in charge of these
procedures are not members of the judicial body. Given these
conclusions, the research’s recommendation suggests enabling the
legal value of the preliminary investigation reports upon the
verification of several elements mentioned in the conclusion of this
research paper.

Keywords: Evidential Value of Investigation Reports - Judicial
Police - Individual Rights and Liberties - Legal and Constitutional
Guarantees - Judge’s Intimate Conviction.

*Researcher in the Field of Criminal Law, Assistant Professor (former) in
the Colleges of Law at Sultan Qaboos University, Beirut Arab University
and the Islamic University of Lebanon.
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DNA and its Role in Criminal Evidence

Dr. Osama Atia Mohamed Abdelall*
Abstract:
No one denies that human society is witnessing an information
revolution under the policies of globalization. In addition to this
information revolution, a biological revolution has also brought about
radical and dangerous changes throughout the world and its effects
have been reflected in all aspects of life, including the field of
combating criminal crimes. Genetic engineering is an inseparable part
of the modern biological revolution that the criminal field has been able
to benefit from through the discovery of DNA through DNA analysis.
This dramatic discovery has changed the course of the judicial system
in various countries of the world.
DNA is therefore the most modern scientific technology in the world to
detect crimes that could not have been achieved without the use of
modern scientific technology. This discovery is one of the most modern
scientific methods of detecting the perpetrators through their genetic
characteristics, identifying the culprit by analyzing the DNA of the
sample found at the crime scene, and comparing it with the specimen
taken from the suspect's body or stored in the data bank. It should be
noted that fingerprints have long been at the forefront of identifying the
perpetrators in view of the characteristics that characterize them, which
is particularly important, but it has proved to be ineffective in some
cases with professional offenders who blur their fingerprints and erase
them or resort to wearing gloves so that they leave no trace of them.
Hence, efforts to overcome this problem must have continued. The
birth of modern technology, known as DNA, opened wide horizons in
the field of forensic evidence and the identification of perpetrators,
which made it superior to regular fingerprints, combating criminal
crime; it is hoped that it will play a promising role in proving many of
the serious crimes that plague the competent criminal investigation
services.
Keywords: DNA - Criminal Evidence - Islamic Criminal Law - Hudud
(Punishments) Crimes - Ta’zeer Punishment (Discretionary Penalty).

* Assistant Professor of Criminal Law, Mustagbal University, Kingdom of
Saudi Arabia.
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The Adoption of Punishment of Working for Public Benefit
in Algeria: Towards Establishing a New Punitive Policy

Dr. Mouna Hawess Ahmed Meguellati*
Dr. Radia Said Zidenne Mecheri**

Abstract :

This research paper is based on the definition The Adoption of
punishment of Working for Public Benefit as an alternative within the
penalties issued by the judiciary; and as a measure aimed at
rehabilitating and reintegrating the convicts into society without
depriving their liberty. The punishment of working for public benefit is
an effective mechanism in avoiding contact with dangerous
perpetrators during the period of incarceration, as well as efficiently
deal with the phenomenon of overcrowding in prisons, making a
deterrent punishment and a reform of the offender's behavior at the
same, it also helps its beneficiaries in reintegration into society upon
completion of the punishment. It is a path that is encouraged to follow
in an increasing number of countries, but interest in devoting this type
of penalties requires legal control, the indication to the scope of
application as well as those who benefit from it.

The debate about the penalty of working for the public benefit must go
beyond aspects of definition, to research in making it useful for
economic activity, and promotion of work for the public good, and
building a network of relationships and devices that allow taking
advantage of the outcomes of this punishment, while reserving safety
and security requirements, this is to avoid turning it into a scope to
threaten the safety of society, or waste its resources, or to be a motive
in encouraging criminal behavior, or reduce the prestige of the
judiciary and the value of its rulings. In this way, it is necessary for the
Algerian legislator, and the rest of the Arab legislations, to take
advantage of the progress made in the application of the punishment for
working for public benefit globally, within the strategy of reducing the
crime rate, also to refin the behavior of perpetrators and reform them,
by expanding training on trades and professions with profitable returns
for these and society, and they integrate into the path of natural social
relations.

Keywords: Penal System - Public Benefit - Rehabilitation -Algerian
Legislation - Criminal Law - Work without Pay.

*Environmental Legal Studies Laboratory, Eight May 1945, University of Guelma, Algeria.
**Environmental Legal Studies Laboratory, Eight May 1945, University of Guelma, Algeria.
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(France: Paris, éditions Bréal, Collection: Grand Amphi ,3e
édition, 2015).
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Aspects of the Protection of a Child in Custody in the
International Conventions, the Omani Personal Status Law
and the Omani Child Law

Dr. Saleh Said Khalfan Al-Mamari*
Fahad Yusuf Saif Al-Aghbari**

Abstract:

The Basic Statute of the State in the Sultanate of Oman has affirmed
that the family is the basis of the society. Building a family is a key tool
on which the Omani legislator has built its legislation. One of the most
significant family members, who has taken the first place in this
position of care and attention, is child in custody. A considerable
attention has been paid by the Omani legislator to the protection of
child in custody in its legislation and in application of these legislations
as well. Accordingly, this research highlights the aspects of this
protection affirmed by Omani legislation, such as the Child and
Personal Status Laws and the international agreements on children to
which the Sultanate has acceded. In view of the rise number in divorce,
and their impacts on child in custody, the role of this research is to
highlight and reveal the required protection for such child and how the
Sultanate of Oman has responded to all manifestations of negligence
and omission between spouses or between their families in the event of
separation that may involve child in custody. The research also
demonstrates the role of international conventions and national laws in
protecting the child. It also substantiates the procedures and
mechanisms used to protect the right of a child in custody in the
Sultanate of Oman. Through the descriptive analytical and the
comparative approach, the researchers attempt to answer several
queries, perhaps the most relevant of which are: Did Omani legislation
address the principle of child protection? To what extent is the
Sultanate committed to implementing the international conventions in
protecting children’s right in custody? Was this implementation
consistent with what is legislated in the Omani Personal Status Law?
What are the most prominent mechanisms and measures provided by
the Child Law in Oman?

Keywords: Children's Rights - Child in Custody - Child Law -
Personal Status - Custody.

* Dean of the College of Law, A'Sharqiyah University, Sultanate of Oman.
** Lecturer in Public Law, College of Law, A'Shargiyah University,
Sultanate of Oman.
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State Responsibility for the Function of Public Authorities
A Comparative Study between Sultanate of Oman and Egypt

Dr. Mohammed Abdallah Said Al-Jahwari*

Abstract:

This study dealt with the issue of State Responsibility for the
Function of Public Authorities in the Egyptian legal system and
the legal system of Sultanate of Oman in general without
addressing the details and in a way that fulfills the requirements of
the study. However, there is something like a general agreement
not to question it, as a general rule with few exceptions, about its
legislative and judicial work, it is asked about its administrative
work, with the exception of acts of sovereignty. The Arab
legislator still has a lot in front of him in determining the state's
responsibility for its legislative and judicial work, through a
research plan divided into three investigations, preceded by an
introduction, followed by a conclusion containing the researcher's

findings and proposals.

Keywords: State Responsibility for the Function of Public
Authorities - The Principle of Non-Responsibility of the State -
Compensation for Error - The Principle of Separation of Powers -

Acts of Sovereignty.

* Secretary, Member of the Work Team of the Office of Follow-up to
Achieving the Objectives of Oman Vision 2040 in the Council of
Administrative Affair for the Judiciary.
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The Protection of the Judicial System in the Occupied
Territory in the Light of the Rules of International
Humanitarian Law

Dr. Issa Hamid Zuwaid Al-Anzi*

Dr. Nada Yousef Mohamed Al-Duaij**
Abstract:
The occupation Army — as a temporary status — should maintain the status
facto in the occupied territories, fulfill the needs of the civilians and provide
them with all services. The right to recur to the natural judge (justice) is a
primordial need. Accordingly, article 43 and 63 of the Fourth Geneva
Convention Relating to the protection of civilians provide the protection and
the continuance of the judicial system in the occupied territory, prevent the
occupied army from targeting the legislation in effect, by amend or abolish
them, unless they cause a serious threat to safety of the occupation, its armed
forces or prevent them from complying with the obligations provided in the
convention.
The protection of the judicial system is not limited to the current legislations,
but also include all individuals who run the show, such as judges and their
assistants. They and their families should not be subject to any mistreatment,
humiliation, minimize their advantages, or worsen their work circumstances.
The protection of the judicial system includes the continuance of the judicial
guarantees to the individuals. The authority of the occupied armed forces, to
replace the running civil courts with military courts from its own armed
forces personnel, does not prevent its responsibility to assure the continuance
of the judicial guarantees. As provided in articles 39 and 54 of the fourth
Geneva Convention, the protection of the judges and their assistants find its
roots in the fact that they are considered as employee of the occupied
territory, side to side with their position as judicial team. In order to enforce
such protection, the IHL provides the right to member state to submit a
complain to the ICRC, or, in case of partial occupation, form a committee of
investigation by the approval of both parties. The ICC may examine only
sever violations of the IHL, which may result from the ignorance of the
protection of the judicial system such as killing, rape and torture. The
occupied armed forces have the authority to prosecute its individuals who are
involved in crimes against the judicial system and individuals of the occupied
territory, which the practice proved its inefficiency. Finally, the occupied
territory, after its liberation, may prosecute individuals who are involved in
such crimes.
Keywords: Occupation - Judicial System - Humanitarian Law - Judges -
Courts.

* Associate Professor of International Law, College of Law, Kuwait University,
Member of the International Committee of the Red Cross Customary International
Humanitarian Law.

** Associate Professor of International Law, College of Law, Kuwait University.
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® Dana Wolf, Transitional Post-Occupation Obligations under the Law of
Belligerent Occupation, 2018 Minnesota Journal of International Law,

Winter, 2018, Minnesota Journal of International Law, 27 Minn. J. Int'l1 L. 5,
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©) Eyal Benvenisti, The International Law of Occupation 4 (1993).

© Final Protocol and Project of an International Declaration Concerning the
Laws and Customs of War, Aug. 27, 1874, reprinted in The Laws of Armed
Conflict: A Collection of Conventions, Resolutions and other Documents 26-

34 (Dietrich Schindler & Jiri Toman eds., 3d ed. 1988).
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® Orna Ben-Naftali et Al, Illegal Occupation: Framing the Occupied
Palestinian Territory, 23 Berkeley J. Int'l L. 551 (2005).
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13 The foreword to the US Army 1956 Field Manual expressly recognizes
that, in case of dispute, the French text of the 1907 Hague Regulations is
authoritative and prevails over the English version. The official French
version reads: "[l]’autorité du pouvoir légal ayant passée de fait entre les
mains de I’occupant, celui-ci prendra toutes les mesures qui dépendent de lui
en vue de rétablir et d’assurer, autant qu’il est possible, I’ordre et la vie
publics en respectant, sauf empéchement absolu, les lois en vigueur dans le

pays".
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U9 LARRY ZUCKERMAN, THE RAPE OF BELGIUM: THE UNTOLD
STORY OF WORLD WAR I 13 (2001) (citing GREAT BRITAIN,
COLLECTED DIPLOMATIC DOCUMENTS RELATING TO THE
OUTBREAK OF THE EUROPEAN WAR: THE BELGIAN GREY BOOK,
197-8 (1915).
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U5 Para. 11.19 of the 2004 UK Manual of the Law of Armed Conflict, JSP
383 (which replaced the 1958 Military Manual) speaks of a ‘responsibility’
for administering the occupied territory, while para. 11.25 regulates an
‘obligation’ to respect the laws in force in the occupied territory.

19 The courts were run by German judges and staff and even the court
language became German. ZUCKERMAN, supra note, at 198
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(%) Ali Adnan Alfeel, Islamic World and International Law: The Iraqi Special
Tribunal under International Humanitarian Law, Journal of East Asia &
International Law, 2 JEAIL 11 (Spring, 2009), at 13.
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20) Facing History and Ourselves, Holocaust and Human Behavior,
[https://www facinghistory.org/holocaust-and-human-behavior/chapter-
10/tokyo-trials], last visited April 14, 2019.
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Z)ADDAMEER PRISONER SUPPORT & HUMAN RIGHTS ASS'N,
PRESUMED GUILTY: FAILURES OF THE ISRAELI MILITARY
COURT SYSTEM: AN INTERNATIONAL LAW PERSPECTIVE (2009).
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25 Alfeel, supra note, at 13.
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-The Statute of the ICTY, SC Resolution as updated of July 7,
20009, article 2 (f).
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- Final Protocol and Project of an International Declaration
Concerning the Laws and Customs of War, Aug. 27, 1874,
reprinted in The Laws of Armed Conflict: A Collection of

Conventions, Resolutions and other Documents 26-34 (Dietrich
Schindler & Jiri Toman eds., 3d ed. 1988).
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- Facing History and Ourselves, Holocaust and Human Behavior,

[https://www .facinghistory.org/holocaust-and-human-
behavior/chapter-10/tokyo-trials], last visited April 14,2019.
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The Role of Public Prosecution in Tenure Disputes

Salim Juma Salim AL-Balushi*
Abstract:

A tenure, or non-owner occupancy, is a physical condition in
which a person has effective control over a right, whether that
person is the holder of it or not. Tenure lawsuits differ from the
prosecution claims. The first one aims to protect the adverse
possession regardless of the basis and legitimacy of the right
whereas the second one the right holder addresses the basis and
legitimacy of the right. Thus, the Omani legislator has adopted
tenure lawsuits in the Civil and Commercial Procedures Law,
promulgated by Royal Decree No. (29/2013), in order to preserve
the interest of the national economy by encouraging the holder to
exploit the use of the possession, and functions as punishment for
the owner as a result of neglecting. The legislator has also adopted
the role of the Public Prosecution related to it in accordance to
Article 39 of the Civil and Commercial Procedures Law which
entrusts the holder whether original or occasional to resort to the
Public Prosecution to reclaim these locations under dispute in
order to appease them temporarily until their ownership are being
approved and also for considerations related to the community's
security and stability. The role of the public prosecution is limited
to the magistrate of summary justice by reviewing the
documentary evidence of these alleged without prejudice to the
right in order to appease the locations under dispute until they are
being resolved.

Keywords: Tenure Disputes - Original Possessor - Incidental
Possessor - Real Estate Tenure - Exploiting Possession.

* Committee Clerk, Ministry of Interior.
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