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The Rule of Paying the Property Rent in Emergency Conditions
(Corona Epidemic as an Example)
A comparative Study in Islamic Jurisprudence
And the Omani Civil Transactions Law

Prof. Ahmed Elsadig Elbashir Elshaieb*
Abstract:
The research talks about the Islamic and legal rulings for paying the
rent if circumstances appear that affect the tenant’s obligation,
according to what is stated in Islamic jurisprudence and the Omani
Civil Transactions Law, and it concluded to that the contract may be
rescinded or the rent reduced according to Sharia in emergency
circumstances. In addition, that based on the issue of emergency
excuses, and the issue of the situation of pandemics, which was said by
a group of ancient jurists, also based on the rules and purposes related
to exceptional rulings.Aalso, a number of contemporary jurisprudence
and fatwa academies agreed to this, as they permitted the amendment
or termination of the commitment in order to achieve justice between
the two parties, and in response to the burdensome commitment to a
reasonable extent in emergency circumstances.
Whereas, COVID-19 is an exceptional emergency, the rule of
obligation to pay applies to contracts concluded under it, by rescinding
or modifying the contract: either by mutual consent, or through the
court, which is legally permitted to either cancel the contract or
postpone the rent or modity it, in the interest of both parties.In addition,
by examining the issue in accordance with the Omani Civil
Transactions Law (19/2013 AD), it was found that the theory of
emergency conditions was compatible with it. This is because the
epidemic and its procedures do not result in a final impossibility of the
obligations resulting from the contract, but may be a temporary
impossibility, or fatigue affects the debtor due to the cessation of his
activity, or his weakness.The theory of emergency circumstances or
force majeure is not applied to a person who is unable to pay the rent of
his house due to the interruption or weakness of his income. Rather, he
may ask a delay, in order to be able to overcome the circumstances that
befell him. At the end, the research was concluded with a set of results
and some recommendations.
Keywords: Emergency Conditions - Corona Epidemic - The Rule of
Paying the Rent -The Property Rent- Epidemic.

* Professor of Comparative Jurisprudence at the College of Shari'a Sciences,
Muscat, Sultanate of Oman and College of Shari'a, University of the Holy
Quran and Islamic Sciences, Sudan.
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The Extent of the Permissibility of Protesting Against the
Injured by Reflection by Fault of the Original Victim
"A Comparative Study"

Dr. Moustafa Abou Mandour Mousa Eisa*
Abstract:
Damage is the mainstay of civil liability and its mainstay, so
where there is no damage, there is no compensation, on the basis
of which liability is established, and according to it the
compensation is estimated. Damage is a violation of the right or
legitimate interest of the injured party and in all its forms and
conditions requires compensation, as long as it is real, direct and
personal. In addition, if the predominant form of harm is the harm
that befalls the one who has been affected by the same harmful
act, then it has another form that is represented in the harm that
affects a person by reflecting or recoiling from the harm suffered
by another person with whom he has a relationship of a special
kind.
If the legal position of the original victim has become very clear in
terms of the factors influencing it, then determining the legal
status of the injured by reflection still raises many problems in this
regard, most notably "the extent of the permissibility of protesting
against the injured by reflection by fault of the original victim." In
this research, we have presented the position of jurisprudence and
judiciary. The research concluded that the apostate damage,
although it is an independent damage from the original damage, is
related to it in terms of the unity of the incident that caused them.
This link cast a shadow over the problem under study. The
outcome of the opinion in this regard is that the mistake of the
original victim 1s not considered in repelling or reducing liability
unless this mistake is unforgivable or intentional or constitutes the
only cause of the accident.
Keywords: Damaged by Reflection- The Fault of the Original
Victim - The Damage Independence - The Reflection Damage.

*Assistant Professor of Civil Law, Faculty of Law, Helwan University -
Cairo & Sultan Qaboos University- Muscat.
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ricochet, Voir, Aurélien Bamdé, Le préjudice par ricochet, 15 Spt. 2016,

e s g0 ygun gl palaiae /g8t

Lo 59 piall (ye saluall Lastly 313 ¥ 59 pal! e plovin ¥ 392 (5ot
@ ylae dwlysy




I ()

Ry ¥

tdg¥) Oyl e Oless die gy Galall 13 8 sty ) el Ll L
lleay all g lpala Loy sliglly gl 0 Al 4 Jiay ual yun
¥ o pmall dagy plas b i Jg¥) e aSaie ) e e 1 Sl
e pgr ol ) slledly el AV ) BSLAYL caglile G il oVl
Y fialll aal pe il 8 G IS o sly Bl 13 cise sha
138 o ) dang bl e @y o 8 Gy (383 Jas parde o il
Gila b Caneal dadgia) @ ) desy of Dy cdandl (g Dk Unsss sl
Sl cailiy e inl Lea dudlia (a1 Ly dga o dle olsie¥) 5 5l ¢ g5
tJoY) bl (e et Clall 13 e g 4t caal) 13 die g ydal) Cigs
S e Glaal die pa )y 1 Sl sty Gl Glaal ual ) n
R PPORR: PP
LB 8 I TVL gy sl an 2 8 il Sl LS 13
Bals c¥slae @l oY) Luginay Losle abingy g 3l 03 W g adll
(lalsal Ll aaaall 3yae () 35pall 5yl 85 Sa Joanll aal A iing

iy Cilagleall Zuallall Al e U aBgall Lo jsdia Jlia
https://aurelienbamde.com/2016/09/15/le-prejudice-par-ricochet/
Y Y gl E gl adsal L) cud
A5 Aol b ) (ggimal) 5 )yl Byem el pual) 32 of A IS 1305 ()
o Ly Bae a8 S5 Alaa) il f a3l elya o lal) gyl (ol culaal il
b 28 ) Ll Lo Y yealeall eliaill (e uilag unall aall o ) claaly lagan
TOa iy Aind) LByl lyunyl 6 dhdie (Al Sem 33l ) pall 2y o Al
(SalaY) Olal) b Lgie paisailly Jlaay) e Aanall Aula@y) 5ylual) o jlisall ol
e )T oalaall ¢ daall cdgildl) e}hﬂ A8)Lal) daals dlaa 8 Hgdie Cann (d)lae Al

Y4
(‘l

A AN Gle b jaim S duil) Gaiil) AeSaal Aaliad) 550 e Bpaliall MY ) ()

Crim, 13 ) N 4¥A ole & ,3l5 ( Gaz pal. 1931, I, p.529<Req, 2 Février 1931)
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© Margaux Lalanne-Magne, RESPONSABILITE DELICTUELLE ET
AMITIE : L’AMI, UNE VICTIME PAR RICOCHET TOUJOURS
PAS LEGITIME...P
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"La réparation accordée) aux proches de la victime devait étre fixée
conformément au partage des responsabilités prononcé entre I’auteur et la
victime initiale".
D'V, Cass. Crim.6 mars 1936, D.H 1936, Jur. P. 237-14 décembre 1938, S.
1939, I. P. 233. Note R. Houin-6 Juin 1952, J.C.P.1953. 1I. N° 7074, D.
1954, P.494.

syl Gl 8 il eloadll MlSa] (e A ki)
Dupichot, Des préjudices réfléchis nés de 1’atteinte 4 la vie ou 4 I’intégrité
corporelle, Juris.Class. Civ. Fac. III. N° 89.
(12" Attendu que si la détermination indemnités dues par I’auteur d’un délit

est, aux termes de I’article 51 C. Pén., laissée 4 I’appréciation des tribunaux,
lorsque la loi ne les a pas réglées, c’est a la condition qu’en cas de faute
commune, le quantum de réparation soit fixé conformément au partage de
responsabilité que les juges eux-mémes ont reconnu exister".

(13 V. Cass. Crim. 27 Nov. 1956, J.C.P. 1957, II. N° 9854, Note Esmein- D.
1956, Jur. P. 373, note Savatier- Voir, aussi, Revu. Trim. Dr. Civ. 1957, obs.
H et L (Mazeaud), p.346.
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bt ASHN yalie (aa ) il cdiyse laal @A) yall e (agailly
sl Gald] Cigng i 13y ccilall culi ga Lee ST AN 06K Y
=2l OIS 1) WLl Glaa) b S Dl dawyy JOU 4 asSadl
@yl damn abal G Sl paddll pal e pmigaill
Wasll 58 S W Jalsl) (mgail) e Jguas) dis (0 (050 Uigh e Qlial
AV e e a3

Aliad) 5lal) (ya jabeall SSall (A8 s3a mgungy iyl A HSAY) (hag
AeSad) ag cuady M) (Y VAT Gole WY Gl A dl) (i) AeSad]
Sl (asgailly 4l Gapls Califin) deSae oSa 3 Jsiuall (e pdial) Gadal)
ply sadinse U daii peadll VY Clal @A addl) )l e 3aded)
b ol AeSae B g ey o G pal) 8 caihady ¢ aY) 13 dealis

A el 8 AaSal) die e L say (7)
"Attendu qu’apres constaté que 1’accident mortel a D. avait été cause par la
faute commune du prévenu et de la victime, la responsabilité en incombant
pour les trios quarts a cette derniere, 1’arrét attaqué a néanmoins décide qu’il
y avait lieu, en application des régles de la solidarité, d’accorder a la dame
veuve. D, diverses indemnités représentant la totalité du préjudice résultant
de I’accident, sans avoir égard a la faute retenue a la charge de son mari, -
Attendu qu’en statuant ainsi et en condamnant le le prévenu envers la partie
civile a la réparation intégrale d’un préjudice don’t il n’était reconnu
responsable que pour un quart, I’arrét attaquée a faussement appliqué les
regles de la solidarité", V. Cass. Crim. 27 nov. 1956, Note Esmein, Prec. - D.
1956, Jur. P. 373, note Savatier- Voir, aussi, Revu. Trim. Dr. Civ. 1957, obs.
H et L (Maxeaud), p.346.
10y Cass. Crim. 31 mars 1960, Bull. Crim. 1960, N° 392.
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3 Jall pasail) e Jggaall o Jyeandl agi€as M puall Cilan) b alaiy
o oo Gl el S 13 L el by o 4Sas Y A aglyge O
092 sassatll LIS ce Tn solidum aebiilly Jagesall o3l ligh cpgibial i
Op Aladl B Sl A YY) 4 85 Y @) Dlggeall and fasal Jlae)
syl alat agileliil GlUaty Al Gea of 053 cpaaniall culsiandll
o lall LeaSay A il (adl) A€ol duiadd) sl \gaany slall sda i
* RUVRERL EWERE I
Lalgll Al o3 Jon 20jlly CDAY 283 ae bl (myall e paalys

s IS a8 Iy ¢ oall] BLid (Ll Laily e gudagall BLiad (py Lo (yud

taaSaal Lgmaysl ) LU iy Blaad) (B Lild 480 o8 diaals (V)
"Si les parties civiles, lorsqu’elles se présentent en qualité d’ayants cause de
la victime reconnue partiellement responsable du fait dommageable, ne
sauraient obtenir du prévenu une indmnisation intégrale a laquelle leur auteur
n’eut pu lui-méme prétendre, il en est autrement lorsque ces mémes parties
exercent I’action civile en leur nom personnel ..En ce cas le prévenu
coauteur ..est tenu in solidum d’un assurer I’enti¢re réparation sans qu’il y ait
lieu de tenir comte du partage des responsabilités, lequel n’affecte que les
rapports réciproques des coresponsables, mais non le caractére et 1’étendue
de leurs obligations envers les parties 1€sées".

e Jsie Glall S o (e anl] a8l Lo 48 Gsadaal) aSall (il daSae ol 89 (1)
Syl addl) ) e L) g pmall Aol ) gl JlS pds e cpaliailly oy
VI 555 Y ) 5ySall b (A giesall e 8,Sal 580 ol (50 Lgag) Cuge At Lgalal (631

PV g pemall gBle (50 Gand) ageansy Ol siasdl We b
".. .. Ce partage n’affecte que les rapports réciproques des coresponsables,
mais non le caractere et I’entendue des leurs obligations envers les parties

Iésées " V. Cass. Civ. 2éme. Ch. Civ.20 November 1963, D. 1964, Jur. P.
549. note Boré

P s e il e oatall 138 cans ) 5,580 HSAY) e
— Cass. Crim. 2éme Ch. Crim. 26 décembre 1960, J.C.P. 1961. II. 12193,

Note Esmein.
— Cass. Crim. 2eéme ch. Crim.15 juin 1961, D. 1961, Jur. P. 735
— Cass. Crim.24 janviere 1963 D.S. 1963, 1. P. 162, Note Meurisse.
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(9 91871¢ pls dnumial| ilgad! g
Ol shadll wiiigw§

il i) Aaadl dacaall el Cuans 2)ATE b Yo B

Dopadll oo bl Uaddly 25y VG g paal) e zlamia¥ o mllal Cilgal)

Cassall 58 8 ¢ padly Alall AS ) eUadY) Al ' adf o) @ L]

iy g TV orgagy oliadl alus A Al ggenal) pandts s pguin 233 o o

Laly gl USs "Jgganall aBl) pae o duaslal) dinsi asall 13 o daSal

OS5 @iy ¢yl Glaa) b Atealise 5o ae ot aalily Sia gy it

Dppadlly LVl jgyimdl G Sl 1 B ocCige B dedindl il
LAY L

Clige ang 38 asld (Ml 13 il aadl) Lile ) @l pud) calS Uy

O A Mol e dlish 55l Glly ey cpagadll 13 (8 il oLl

19V, Cass. Ch. Réunies, 24 novembre 1964, D. 1964, Jur. P. 733. Obs.
Aydalot, J.C.P. 1964. II. 13972. Note Esmein, Rev. Trim. Dr. Civ. 1965, P
136. Note Rodiere.

DAl Al 8 ASad) die Cipe 3 i) a ()
(En cas de fautes conjuguées du prévenu et de la victime le quantum des
réparations doit étre fixé conformément au partage de responsabilité don’t les
juges ont reconnu I’existence).

o S Gl T sl Lol ) 138 bz kil ()
- Cass. Civ. 6 October 1965, Bull. Civ. 1965. II. N° 699.

- Cass. Civ. 15 Juin 1966, Bull. Civ. 1966, II. N°686.
- Cass. Civ. 24 fevr.1967, Bull. Civ. 1967, 1. N°79.
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O sl Jo¥1 aSal) 8 2y5 Le Aadlag .2V AVA Gl (e g€l 8 aY)s eig
o Al Sl dimigaty Ladle 5 ¢y peall Guit e edsione IS o Cun
Gl (5 Gpialimial) Galgsesall BN V) Gaai ¥ gguasall ald Lgayay
Osadad) oSall e Tandd) 138 AeSaall il 8 (T 55 mdll U8 agie JS Al
gl maat Cigag () gl 8 el ASss O Cua ey "clla 4
O Al ghasal) aandti 52e @l ey (JV0 g peadll) dand) Caalia 4 calllal (53
Ol il 8 0S8 gl ¢ Lal) g peaally Gialall e Jgseaal) il
Dppaadl e alall adll s (B ASA 8 Al 43) 8 L Jeals
By Aoty dplal add ) pum ety Gl (63) Al o 4 mind Y LY
aclil Calgll Jall Jon c0AT Bpa DAl sle uesall cpda ey ()l
Lo l) (bl AeSaal daainall el ed M) 5aY) (AlKE) 238 agaad,
By 2V ATE yuadgs YO 80y Ll Gaw () Tl o oSl Al Jas Y
o5 Lo s 2V AAY g 1 dids Wie upalia aeSs A dadll el S

- Cass. Crim. 30 octobre 1974, D. 1975, Jur. P.178, note Savatier

@3V, Cass. Civ. 2¢me ch. Civ. 7 juin et 25 oct. 1978, D. 1979, Jur. P. 114,
note Larroument - J.C.P. 1979, II. Note Chabas - Revu. Trim. Dr. Civ. 1980,
note Dorry, p. 112.

@4 "Attendu que chacun des responsables d’une méme dommage est tenu de
le réparer en totalité le partage auquel le juge peut procéder n’affectant que
de les rapports réciproques des coauteurs et non 1’étendue de leur obligation".
25"La faute éventuellement commise par F. n’étant pas opposable a son
enfant".

o Bl 23 18 S pala) asl o] 8 aSal 138 L jaa S (goeal) adliy Juantig
Cangailly 4t il LS aal 5l anle (i Lae Bty dimds Alasal) 43l 53l dlac
Uad ol (e all oin @iladl ads 3Ll dadly (e lslal (631 250l adl) )yl e
o palus 28 I Lglgeny aley g Bloadl 58 alsi & Jiay 52l ¢ Lal) gyl
wﬂ\ 4l ) Tasall o Jaaall @585 addls ) 2580 dad) 101 4l o3 ¢ )yl 585
i) ) Byal ) Tl By NV ATNE g Yoo b duaiil Gkl Ao dadinl)
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e Ut of catl 1) L Vageon 06 Loy (6 oty s 04

Goed adsi Levie i Gl G Y1 95y cnne il Eaa) b aale
o e sl Galllal 31 uall (e Liad Laily el g pumall (ga magatl
oo CMislens daly bl g pad) sy dadly (e alal i
Cal€ 1Y sl Jgalls LSl 1558 dady Lo AeSaall bl 8 calsi ¥l g pecadll
Dsxadl Ol s Al b e gesdage dun (e Bhaie il Mo (geed

@9V, Cass. Ass. Plén. 19 juin 1981, J.C.P. 1982, II. 19712, Rapp. Ponsard -
D. 1982 Concl. Cobannes - Rev. Trim. Dr. Civ. 1981, P. 857, Obs. Durry.

& oad) thd caul) el de s t(gpeanll 4l b ASAY) oda st b Naas
Laatl) Ayl Liad 5 conms Lag Y0¥ a3 o G5 ¢a) 49 ¢ puaadl Gl Jlae

i Landpdl) LU i) gl s gSA) o gaall
Théorie générale du préjudice par ricochet en matiere de responsabilité
délictuelle, étude comparative du droit francais et du droit égyptien, These
pour le doctorat d’état, 1983. p.220 et S.

22 Aaal) ol dtiaa A Jaall gag (V)
"Celui dont la faute a causé un dommage, est déchargé en partie de la
responsabilité mise a sa charge, s’il prouve qu’une faute de la victime a
concouru a la production du dommage., il en est ainsi. Non seulement lorsque
la demande d’indemnité est formée par la victime elle-méme, mais encore
lorsqu’elle I’est par un tiers qui agisant de son propre chef, demande
réparation du préjudice personnel don’t il a souffert du fait du déces de la
victime ou de I’atteinte corporel subie par celle-ci".
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@8 v si I’action de ce tiers est distincte par son objet de celle que ladite

victime aurait pu exercer, elle n’en procede pas moins du méme fait
originaire considéré dans toutes ses circonstances".

i Al O ol il 8 (V) (goead) iy (sl uses & o) 13a jaia a8y
) ol Lan ¢ ualill iy ding) dae iy padd Lash OIS 93] Bl (il (53]
Wibasy Lguald (o (gpe dling) Cundy ATy dlng) (e IS Llaaly (Blasadl 238) o500 5L
V) ) e il L culla Haldl) L) e duay

) Bl a) e =Y L Ealall 8 Ly o bl Ge Al ALY ) -
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Culall 13 ge Joguad) Ao (5903 a8y (A Jand) Calia xiy Laa Jlanll 2af 8l 6 Sl
b Jadially Culall 13a s e aslal (31 a5sall (ol ) pall (e Acaiga Lgid Lila
Joalad) Ut g aey Liad Ling casliy Jod Joalall 12a ) Lgadad il S @by
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- Cass. Civ. 2eme Ch. Civ. 6 Janv. 1982, G.P. 1982, P. 6, Note Chabas.
- Cass. Civ. 2eme Ch. Civ. 18 fév. 1982, D. 1982, Inf. Rap. P. 330.
- Cass. Civ. lere Ch. Civ. 4 Janv. 1983, J.C.P. 1983,1V.P. 95.

Ll Ao Lrmy Wibeas G sasad) ol 8 oSa) 138 g pam ) Auadl) 385 Jeany ()
une commission d'indemnisation aihal)l Llaia (aigat il e (gen adp 1 paldl)
5 yall Laginall ) e Lgii) (aisaty Led cullades victimes d'infractions (CIVI)
YV ojlake S Grangat Lilall Aol Lgd cialaid daee Wally J sy a gnlal )
sy b g yeaall Batiiad) Gaigadll g ()9 daSadl) Ao Guaiall (e 4] 8)5ha 5y Al
ol aila e g pemal) Uad (IS 1) Lo Gang Loamil) Cale Lgiaaly (21 G3lyg¥y yualiall 431
dia eV 4 3al of can ) e ofy caalsl I (sa5 Jadb ol A4S (gl aeiiy
Simb (pragiall (pa dhrasa 2ot illa e cilian 38 Leif i (e 30TV g pine L adll
LeSae Caalid . lagibe J)y L Al wihall cpeli eaia o L) duaills goall Gl o 0o
sl ) (Lalls 3 candl) SSL g pemal) oz laial) jong Y 4 ALIE oSS 1aa ol
Ciladall g dlee ol U8 a8 adl 8 iy (s2lg (i) L) g pimall Ba 6 culil)
:2\951:\5\ 3&:\»43\ ‘f C}m}.\ z\;\:\ﬂ\ 0 oe A4S Qe Mj .al SPEIAVY ajl\a U:‘ﬂ\ O}
Qu'en statuant ainsi, par des motifs inopérants tenant a la qualité de victime
par ricochet du demandeur, a l'existence de paiements antérieurement
intervenus a son profit de la part du condamné et a l'existence d'un recours
subrogatoire ouvert au FGTI, alors que seule la faute de la victime directe
doit étre prise en considération par le juge de l'indemnisation pour déterminer
si la réparation doit étre refusée ou si son montant doit seulement étre réduit,
la cour d'appel a violé le texte susvisé ;Voir, Cour de cassation, civile,
Chambre civile 2, 12 décembre 2019, 18-21.360, Publié au bulletin.
: L_g ygiia oSa

Panorama de jurisprudence Deuxieme chambre civile ler novembre 2018 —

31 décembre 2019, Version actualisée au : 17/02/2020

iyl e Jall gisdl e
https://www.courdecassation.fr/IMG///Panorama C2 2018.pdf
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sliaill Gayn B diase aag 20l 13 o 0 Vs olsine (e Taaall 13 g8
138y g ¢ padl Sl Jlae (8 Lo Y gyg peaall Jundl Llaa s e
dgaa) 550 (e jalall esll Desmares Jlaw oSa i e laialy il
Y oEplall o sad il MY AAY gde Y8 il daSad 4l
Gula ol 8)al8 5g8 Uadl) 138 J<& 13 Y ¢ g pemall ol e Al ghunall (o nd

by (K Vs adsie e o peaall dlsle (36K o cangion Lo sas (M) Slad

GD Cass. Civ. 2éme Ch. Civ. 21 Juill. 1982, Gaz. Pal. 1982, II. N° 391, et
note, Charbonnier - D. 1982, Jur. P. 449, note Larromet - J.C.P. 1982, II. N°
19861, Note Chabas. - Revu. Trim. Dr. Civ. 1982, p. 606, et obs. Durry -
Chabas, article précité, N° 4.
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din o g paall Wl 536 (5 dihy Jlews oS (S Calall sagll Canud)
Graay Lo 529 Bl Bodl) Jagyd b Cujilgs 13 V] (Jlaall 1 (& (gl
Y] e LES A ol
RS < P R\ PP PRVESON S PR 7= ) R QY. kYA Lt
sl e Al Ogiley i) gyl JAD Rada g Alia Jgjeall A g5une
Jay Lam)ll Jganall pe saadidl) Aulud) 26 ad is g3 (Mayane
Wadll (L)) Lgydaall o zlagal) aae ZMEN disle & i ¢ g puadll
Ldladl 90 OIS o Cpmaadl s cCaslall g g8y g ¢ Gelai 13) Talas die palall

(3 Cass. Req. 12 Janv. 1927, D. 1927, 1. P. 145, Note SAVATIER- Cass.
Civ. 7 Janv. 1931, Gaz. Pal. 1932, 1. P. 363.
Liagill iy i) o Sl slieWly g pinall Job (goladial) mualnl el 18 Lagdl) L
Adghine ey (S5 0S5 Al Ayl @l b el SLSST o Qb 009 a a1 999 (il
) ol e (/17 AE )50l 5y jaall Ll Liadl cantins cilS s dllall s3a (b Guylal)
@ slaill (IS 3 ¢ bl cDalae (T)7) 8aldlly (Srema e (VAT) Bkl Ablaall . asi il
Ut @il lars o8 e Sa pulall uila 8 Ut 3508 3503l sda (6 cpall el d
Al (Alie dad)s ¢ g paaad) Undy ddgsunall ads Aliadl o2 Joali (& 1) . g paiadl)
Mo Loy YAA (o )49 csalall dadls ol i€

GHV. Req. 13 avr. 1934, D. S. 1934, 1. P. 313 Note H. Mazeaud, D. 1934, 1.
P. 41, Note Savatier.

toysed o Aaludl Jalsally (ugilal) 13a sed M ol Al )y pual) b aa)y (72
Chabas, Commentaire de la loi du 5 Juill. 1985, (tendant a I’amélioration de
la situation des victimes d’accidents de la circulation et a 1’accélération des
procédures d’indmnisation) J.C.P. 1985, L., doc. N° 3205.
-Wiederkehr, De la loi du 5 Juil. 1985 et de son caractére autonome, D. 1986,
Charon. P. 255

-Tung, Les causes d’exonération de responsabilité de plein droit de I’article
1384, alinéa Iére. Du code civil. D. 1975, Chron. P. 83, N° I.
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@7 "Le préjudice subi par un tiers du fait des dommages causés a la victime
directe d’un accident de la circulation est réparé en tenant compte des

limitations ou exclusions exclusions applicables a I’indmnisation de ces
dommages".
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Legier (G), La faute inexcusable de la victime d’un accident de la circulation
régi par la loi du 5 Juill. 1985, D. 1986. Chron. P. 97, N° 1.
(*%) V. Cass. Civ. 2éme Ch. Civ. 19 nov. 1997, N° de pourvoi 96-10-577
) A o il Leaa gige o siia oSa sty
www .courdecassation.fr/arrets/visu.cfm?num=117
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exceptionnelle dali dsling dslea 13 cvolontaire (sa))) Uad Li e
Cadde coyidl jlaall alesd )y Jetre e (9 dnlia (e jla cgravité
G Adlsgl) lahall Sy Uas o cdalguall a3 pgin (B cAeSadll el
Jyeasl) Coags claball Gacaddl) jadl 5S35 ciladaliall 33)k S duclgh JsSLs
Gl gl clebial (6 Gsug ohalia i eg Guhll Osiim g gyul J<iy
U8 sl b agis aniiey siie e (a3 Y cagilay b usle s
eSal) oY) b s jaen OIS 4l a0 T ggdl)

@D «Ayant relevé que Al apall 8 Jiaall 138 (e A il (il AaSae & e N
la victime, qui se tenait debout a coté de sa voiture, stationnée en bon état de
marche, sur un refuge ou elle se trouvait en sécurité, s’était, sans raison
valable connue, soudainement engagée a pied sur la chaussée de 1’autoroute,
a la sortie d’une courbe masquant la visibilité pour les véhicules arrivant sur
les voies, devant un ensemble routier circulant sur la voie de droite a la
vitesse autorisée, la cour d’appel a pu en déduire qu’était caractérisée la faute
inexcusable de la victime, cause exclusive de son dommage”.Voir,2e.Civ.28

cuipy) Ao Jull adoall e sdie oS cmars 2019, pourvoi N.18-15-168 F-P+B

il it WA Saeal Sl je sl emn ate L gl e a
Y+14.Y 9,

el Gl (e A0 Bl b Gacaial) iaall g5 (7
“Seule est inexcusable, au sens de l'article 3 de la loi du 5 juillet 1985, la
faute volontaire d'une exceptionnelle gravité exposant sans raison valable son
auteur a un danger dont il aurait dii avoir conscience ; que pour retenir la
faute inexcusable de D... A..., 'arrét releve qu'il avait volontairement de nuit
décidé d'emprunter la route départementale au lieu de la piste cyclable pour
rentrer au plus vite alors qu'il circulait sur un vélo dépourvu de tout éclairage
et sans équipement lumineux ou réfléchissant ; qu'en se déterminant par de
tels motifs qui ne caractérisent pas l'existence d'une faute inexcusable, la cour
d'appel a violé l'article 3 de la loi du 5 juillet 19857, Chambre civile 2, 28
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A e )sdie 2Sa 98 emars 2019, 18-14.125 18-15.855, Publié au bulletin,
il @8 sall e i Y1 e slaall dpallal
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038373269/
AY Y gl sl adgal) )l s N
@)V, Cass. Civ. 2éme ch. Civ. 3 Juill. 1997, Bull. Civ. N° 95-19-313.
LAY (mas pagads ) Linay 53 adsall sa5 igilall Glose.Org adse Liad L
(Bulltain) duwsdll (il Lo plSaT de gana 8 5)pdial)
http://glose .fr/Juris/3191.html
@H"Qu’en statuant ainsi, sans rechercher si, abstraction faite du
comportement de M. Ch.., don’t le véhicule était impliqué dans 1°accident, la
faute commise par M. Ch. Etait de nature a limiter ou a exclure son droit a
indemnisation, la cour d’appel n’a pas donné de basse l1égale a sa decision".

o0 0silE b lgle paill 3 Al Laldl) Y pgin 8 Y) 058 (S Y el 13 o adlslly
Ol 138 Ly 35 A ALY dlas 8 Sladi il ¢ ) Gl galall 2)4A0 il
Lgd) 5Lay) ol Alliy cdandll Cauwgy. e Loy YY) o Lo Y céJLuc:)A cdnll s
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Dskil) ey JSE (e ESY (mpad 8 dald dheay o) Calgs i dale
Al i (Gl eyl Jally  Sladl)

glainY) Tase paguats uiill slaill Jlsdia o Uas (525 Gady lish Y
138 o A ed o ¢ La¥) g piaall e aliall Uadlly s VL g peadl) e
Aol s A a1 @l Al cldElal dese (e 2l 8 cladll
o zlaia¥) Sl sae B dam A oY) il e daaal JB Y (oA
4l Galesall el Gl & g peaall " el Sanil1 5,Se il
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M. BARY, « Accidents de la circulation : faute inexcusable, cause exclusive
de I’accident », Dalloz actualité, 10 avril 2019 ; - L. BLOCH, « Loi Badinter
: quelques décisions en attendant la codification.... », Responsabilité civile et
assurances, n° 6, juin 2019, alerte 12 ; - F. GREAU, « La rigueur aléatoire de
la faute inexcusable » , L’essentiel Droit des assurances, n® 5, mai 2019, p. 3;
-J. TRAULLE, « Le clair-obscur de la faute inexcusable dans les accidents
de la circulation », Gaz. Pal., 24 septembre 2019, n° 32, p. 30,
@9 L. BLOCH, «Loi Badinter: quelques décisions en attendant la

codification...», Responsabilité civile et assurances, n° 6, juin 2019, alerte

12; N. RAZAFIMAHARAVO, « Circulation - Implication dans I’accident»,
Bulletin des Transports et de la Logistique, n® 3735, 29 avril 2019.
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Wi «« dans un délai prévisible ».aisias Jsire sia) (52 3 gl JEY)
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el | wedial|
eibosidlg (gl sl 219 Sl skl
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) Ll a3 w\ GJ\ u)h & o = Y mm e o) 138 e
Spall el PNl 888" 7ol pxe ) Gl pag Wily ¢ omaipdll 40 oo
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" Réparation intégrale du préjudice corporel en présence d’une pathologie
latente de la victim "

s Y] Clagleall uallall 4S8N e ) gisall e sdie
https://www.village-justice.com/articles/reparation-integrale-prejudice-
corporel-presence-une-pathologie-latente-victime 36073 .html

AY Yo gl 4l adsall 138 5L g
@8 Pexistence d’une pathologie latente (pathologie dont la victime n’avait
pas connaissance au moment du fait dommageable) ne peut étre considérée
comme une faute de nature a limiter le droit a une réparation intégrale du
préjudice de la victime.
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- Deschamps Laboyade : la responsabilité de la victime, these Bordeaux, I.

1977,P.292 et S.

- Meurisse : Les ayants cause agissant a titre personnel peuvent-ils se voir

opposer la faute de la victime ? D. 1962, charon. P.93.

— Essmein, sa note sous Cass. Crim. 27 novembre 1956, J.C.P. 1957, II. N°

9854.

Lol ol Gon €Y 01 G (Galas aape cdil) (aina (greaall 4 8 5,8 Gud bl
€7y, Savatier, La veuve et I’orphelin demandant raison a I’homme don’t la
faute a contribué a la mort de leur époux ou de leur pere , peuvent-ils négliger
la part de la faute de cet époux ou de ce pere dans ’accident ?, D. 1964,

Charon. P. 155. Voir, aussi, sa note sous Cas s. Crim. 27 novembre 1956, D.
1957, Jur. P.373.
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"Accorder a la veuve et aux enfants de la victime d’un accédent mortel, une
action personnelle en dommages-intéréts, contre le coauteur de cet accident
c’est affirmer, sous ’angle actif, la force de leur liens de famille. Limiter
cette action quand la victime a contribué elle-méme, par sa faute, a causer sa
mort, c’est affirmer les mémes liens sous leur angle passif. Les deux
affirmations sont solidarités".
©9) V. (I) Fossereau, L’incidence de la faute de la victime sur le droit a

réparation de ses ayants cause agissant a titre personnel, Revu. Trim. Dr. Civ.
1963, p. 23. N° 23.

Y e gl LaY) aile aalla dlaill g Gua (1)

XY 0a il ol cpun €Y 0T (a Al e ()

("2 V. (I), Fossereau, préc. P. 25, N°25.
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Las Alls 8 Jginall JSall slie¥) Tane il adil) Lgy Ol 3 ciglaall canaes a3y ()
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V. Josserand, la responsabilité envers soi-méme, D. H. 1934, Charon. P. 73 -

Larroumet, note sous Cass.Ass. plén. 19 juin. 1981, J.C.P. 1982, 1. 19712, D.
1981, P. 159.

(Al g mal) llso e Lalall dugial) o g5 V) 5 Lo prassatl) Gali) ol 6 )
V. PUILL, La pluralité des causes de dommage et la responsabilité civile,
J.C.P. 1970, I. 2339, N° 57, Gravité ou causalité de la faute de la victime en
responsabilité civile, D. 1984, Caron. P. 58.
aie Yghuaa Gl e masel (e i bl aend B Alaall 5,58 olb (i3 Y
@0V, Fossereau, article préc. P. 16 N° 12.
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@DV, Josserand, article préc.P. 73- Larroumet, note préc.
Lol sl en 4yl olatl Lua) g ymall Blgiane paad aad A il el (3 sl (1)
aas Loy YFY G cled] LY aibee il
@3V, Bore, le recours entre coobligés in solidum, J.C.P. 1967, 1. 2126.
B9V, Cass. Civ. 2éme ch. Civ. J.C.P. 1962, 1I. 12728, Note Esmein.
S il (s
Cass. Civ. 21 décembre 1965, J.C.P. 1966, II. 14736, obs. N. Déjean de la

Batie, Cass. Civ. 20 mai 1966, J.C.P. 1966, bull. Civ. 1966, II., N° 657 et
721, Cass. Civ. 7 juin. 1968, Bull. Civ. 1968, II. N° 165.
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e Bban e (M madl (g LS (gl abal) 138 o8 Al Raals (g
Jagesn IS LeSlay g5ny (goed lin (Y toplas b cangy ¥ JSIL AV Coglladl)
Bl JSIL GIENT dgasy Wagag lasiyy Al & gsall (goea Laily « AV elas
5o Gua sa JSIL ) Laily JSIL N G 8 G goasl) (5923 (g5
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13l Dawall Lol die Cape (A1 adl) sag (°)
"Le principe suivant lequel chaqun des responsables d’'un méme dommage
doit étre condamné, in solidum, a le réparer, postile que la partie 1ésée
dispose, indifféremment contre 1’un ou l’autre de ses codébiteurs d’une
action permettant, .. A celui qui aura payé le tout, de répéter, contre celui ou
ceux qui €taient tenus avec lui au paiement, le part de chacun d’eux dans la
dette commun".
@9V, Cass. Civ. 2 Juill. 1969, J.C.P. 1971, II. 16582, Revu. Trim. Dr. Civ.
1970, p. 177, obs. DURRY.
@7 " Dans le cas de concours de responsabilité, chacun des responsables d’un
dommage ayant concouru a le causer en entire doit étre condamné, envers la
victime, a en assurer ’entiére réparation, sans qu’il y ait lieu d’envisager
I’éventualité d’un recours a 1’égard d’un autre coauteur".

v L) Laall aabally Y €9 a el HLEY) il anipilly il lail) g uan ()

22023 juli - e G aaal! A golatlg Angaal! Oluwlyud! Ao




el | il |

o i S il | AN ekl il 3 it
S ol i

s el Maciad— Yof

JalSl) dis e g yemall Jgeand llaca I e o1 JSIL QNI o W83
(e gl Cuadine (paaxiall Glelll e goall (e 4uSan @llyg ¢ aigail) b
Gils (g9 il o) sl ady o pein e 0l e OISL 05 o s
Sl o IS b 2nind ol o UL NP () Al 038 o Al o
O5Se Lodie Lualall diaay b Gaatg lganger Jeall g penall Blaaiad axe Lo
Gosthaall ) yuall Glan) & Cagllall e aled of il aals 38 4 58 g peiadl)
(s el b JSL AN g said Be IS 8 Al SUL paally cdiasgas
Wil jgymall o zlaiaV) 588 mllal @l ddgiud) auid mllal Las
Aday V] poad) didgis 380 axe ) Cilhall les (8 535 Lo sy caie Ll
a5

dgalye b oy chuaill mlaat calS o)y Lol (6 Wil V) daal) oda dalag pes
QIS DTN g padd) dgalse b gy aaill dallia ye Lgilh LY g padl)
pe adde s of oSa lad 4 (5 ol andlas (63 i) 8 iV 3
038 daa (mp e Jull (Ko Yy (JSIL AN ajis Al dleall ddliatid
L SLaY) g paall gag cope dads anilad of daal
Al Al A A8 — Ll

Wty D8VL ppemal o zlama¥) iy of (Al e s s

danad) ADke AL b Laily cdildl @ adll g (1 8 S Y (LY g pndll
Lo b Gaal 8 Joganadl Ll Tt Cuilas L) g pemall Ut caluadd

PRl (e dgagll oda iy A kil (1)
Boré, note préc. J.C.P. 1972, 1I. 17086.
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CHABAS, Remarques sur 1’obligation in solidum, Rev. Trim. Dr. civ. P.310
etS.
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gl J5la 13t Ay ¢y gilal (pa 8yilin sacivn Jial (3a (el dll ;di iyl ) yal) (1)

Bpilie aiaall Lijell 3 A i Y BLal 1aa Glb gl b 3all (e Ligli 4l cud Lee
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AT pa e Yo il HlSa] degans (@) ATE ile YA (G Jde ial

el A 3L Sine Lomsitions Biny Callais 2K 161S 038 (1)

O9" La demande de la victime procéde du méme fait originaire considéré

dans toutes ses circonstances" V. MEURISSE, Les ayants cause agissant a

titre personnel peuvent-ils se voir opposer la faute de la victime ?. D. 1962,
Charon. P. 93.

©)V. Aydalot, sa note préc. D. 1964, P. 734, Meurisse, article préc. P. 94,

Besson, La faute de la victime est-t-elle opposable a ses ayants cause agissant
a titre personnel ? L’ Assurance mutuelle, 1963, p. 131 et s.
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©7) V. Cass. Crim. 14 décembre 1938, D.S. 1938, 1. P. 233.
b AT Nyl )yl (migan dag yd' 1 of aSal) 13a e addes 8 HOUIN 3bu) 5 ¥,
ol o Sliel adip Bl (e Lagin Ll Dl ¢ La¥) | pual) (angat o lgie uS culs
bl pall LalSail V) ad 55l
(°®) " Si ’action du victime par ricochet-est distincte par son objet de celle
que le victime a pu exercer, elle n’en procéde pas moins du méme fait
originaire considéré dans toutes ses circonstances ". Cass. Ass. Plén. 19 juin
1981, D. 1982, Jur. P. 85, concl. CABANNES, note CHABAS, Revu. Trim.
Dr. Civ. 1981, p. 857, obs. DURRY, J.C.P. 1982, II. N° 19712, Rapp.
POSARD.
() " S’agissant du préjudice moral subi par les victime par ricochet, qui est
en relation directe avec le fait dommageable et qui trouve sa source dans le
dommage cause a la victime, ...” V. Cass. Civ. 28 Oct. 2003 D. 2004, Jur. P.
233 note Philippe Delebecque préc.
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dommage par ricochet, these Lyon 1959.
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2126.
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1964, Jur. P. 733.
- ANNICK :
1- Note sous, Cass. Civ. 16 Jull. 1991, J.C.P. 1992, I1. N° 21947.
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10438, P. 2312.
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The Impact of DNA in Criminal Proof

Prof. Yahya Saleh Mohammed Altaee*
Dr. Abdullghafoor Saleh Mohammed Altaee**

Dr. Sanad Saif Mohammed Alsenaidi***

Abstract:

No one can deny the positive role that the scientific developments
and the modern technology have played within the framework of
the criminal law, especially with regard to the proof as a theory
and its role in detecting the crimes and capturing the criminals, out
of these scientific developments is the human footprint (DNA)
and its assumed role in proving the crimes. If all criminal
legislation agreed on the use of the fingerprints, the audio and eye
print, then the query about the possibility of using the DNA in
proving or disproving the criminal cases might be raised. If we
assume that it is permissible to use it, then this calls into another
question, whether the DNA is considered a conclusive evidence in
the field of criminal evidence or is it one of the supporting
evidence for existing evidence? Where the importance of proof is
considered as the means used by the judge to reach the required
truth, because the disputed cases are of no value if there is no
comprehensive objective evidence of legal action that is referred
to prove or deny this right.

This study aims at demonstrating the importance of the DNA and
its legal adaptation in terms of cut out proof or to consider it as a
consort with. To accomplish the objectives of the present study, its
methodology is based on descriptive analysis as a basic method in
order to reach the following results; first, the DNA footprint is a
unique map for everyone. Second, it cannot be changed over time.
Third, it can be extracted from the person even after his death.
Forth, it is also a clear and conclusive evidence that the person
concerned is present at the crime scene.

Keywords: DNA — Criminal — Proof — Footprint.
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The Legal Framework of Virtual Currencies
Prof. Kamal Ahmad Yousef Alnees*

Abstract:

The circulation of virtual money spread in many countries of the
world (a currency that does not have a physical presence that is
traded over the Internet only and is generated through special
programs in the computer), yet most of the individuals are still
unfamiliar with the characteristics, advantages and risks of these
currencies, and therefore the study aimed to demonstrate The
reality of virtual money, its types and characteristics, with an
analysis of the most important economic effects arising from its
spread and its use as a modern means of payment. The study
reached a number of results, the most important of which are: the
weak infrastructure of this money, which made it display sharp
fluctuations in its prices at the lowest economic situations and
events, and that p M The presence of a central authority
regulating its issuance, support, and protection in crises
contributed to increasing fluctuations in its exchange rates, and
one of the most important proposals of the study was the need for
international coordination and monetary cooperation that works
to put in place frameworks to protect customers with this money,
while working to draft agreements and laws that control the
issuance of this money And the mechanisms of their circulation
at the international, regional and national levels, as well as the
speedy issuance of educational guidance by the Monetary
Authority indicating the risks of these currencies, with the
issuance of mandatory instructions that prevent the circulation of
these currencies at the national level, until international controls
are reached on them.

Keywords: Virtual Currencies — E-Transactions — Digital
Currency — Risks — Legal Nature.

* Professor of Criminal Law, Quds University.
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Annulment of the Arbitration Provision
In Accordance with the Legislation of the GCC Countries

Dr. Amal Bint Salim Bin Said Al Mahrizi*

Abstract:

International and national legislation regulating arbitration
recognized the special nature of arbitration in order to support its
effectiveness. Therefore, it was obligated to achieve balance
between the special nature of arbitration and the need to review
provisions of arbitration through the judiciary. For this reason, the
regulations and legislations clearly differed, as the international
legislation regulating international commercial arbitration,
including the Model Law on Arbitration issued by the
UNCITRAL Commission, limited the methods of reviewing
arbitration provision to a single method, which is the cancellation
action. As for the national legislation, affected by the Model Law
excluding the Kuwaiti law, limited the methods of reviewing the
international arbitration provision without distinguishing between
international and internal arbitration, which is the annulment
proceedings, but made it before the court of Second Instance. As
for Kuwaiti law, it made the methods of reviewing the arbitration
provision in the annulment proceedings, as well as authorizing the
rebuttal procedure against the arbitration provision by remedies
represented in the appeal and the petition to reconsider. Therefore,
this research comes to shed light on the definition and nature of
annulment proceedings, the reasons for filing it and the scope of
the judicial oversight over the arbitration provision through such
proceedings, and whether it is a remedy for the arbitration
provisions in terms of substantive or formal terms, and whether
the judiciary has the authority to address the subject-matter of the
dispute and adjudicating on it.

Keywords: The Special Nature of Arbitration - Reviewing of the
Arbitral Provision - Annulment Proceedings - Remedies - Judicial
Oversight.

*Assistant Professor of Civil and Commercial Procedures Law, College of
Law, Sultan Qaboos University, Muscat, Sultanate of Oman.
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The Technical Development of Litigation Procedures in
Administrative Cases through Electronic Litigation Systems

Dr. Mohammed Awadh Farag Abdulaziz*
Abstract:
As a result of the revolution in communications and information
technology, modern technologies have generated many applications
that have greatly affected the lives of citizens, and since the judiciary is
one of the three authorities of the state, it should have had a share of
technological development, by thinking clearly about the extent of the
possibility of moving some of the procedures practiced by
administrative courts from paper to electronic in order to reach a
completed justice. Therefore, there is an urgent need for resorting to
modern technologies to solve delay problems in settling cases and
facilitate litigation procedures, through electronic litigation, so that the
procedures before the administrative judiciary are all electronic in line
with the nature of the administrative case, while achieving the
constitutional principle established for the right to litigate in the ideal
way.
Research Problem: This research raises the problem of the suitability
of electronic litigation procedures with the nature of the administrative
case, and the extent of their consistency and compatibility with the
applicable legislation, especially since some electronic procedures raise
difficulties related to their lack of visual and tangible appearance.
Research Target: This research aims to contribute to find a solution to
the problem of slow litigation, by addressing the procedures of
electronic litigation and showing how to initiate the procedures of filing
an administrative case by electronic means through the electronic claim
memorandum, electronic announcement, electronic evidence, and a
statement of the advantages that accrue to litigants and the judicial
facility as a result of switching to electronic procedures in litigation as
an alternative to traditional procedures.
Research Methodology: The research is based on the analytical and
comparative approach, between the current legislative and judicial
reality and what is hoped for in legislation and practice, and it is the
most appropriate approach to demonstrate the appropriateness of
applying the idea of electronic litigation.
Keywords: Electronic Litigation - FElectronic Filing - Electronic
Declaration - Electronic Pleading - Electronic Evidence.

* Prosecutor - PhD in Public Law.
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The Legal System of Compulsory Licenses in the Field of
Modern Inventions
"A Comparative Study"

Dr. Jamal Omran Al-Mabrok Agneah*

Abstract:

The system of compulsory licenses is a very important legal
system to maintain a balance between the right of the inventor to
exploit his legally protected invention and the right of the host
State of the patent to make the best use of the invention exploited
on its territory in the cases specified by law, which allows the host
country in certain circumstances to issue a compulsory license to
others. By using the invention subject to legal protection and
without the permission of the patent owner, this makes the system
of compulsory licenses a real and severe restriction on the owners
of exclusive rights over the patent, which is addressed in this
study The Libyan and Egyptian compared to the convention of
education to find out the extent of the harmonization of these
legislation in dealing with the issue of compulsory licensing and
we see the imbalances and shortcomings and the extent of the
compatibility of the legislation under study with international
conventions in this regard, which gave this study great scientific
momentum and the desired scientific importance.

Keywords: License - Compulsory license issued by the State
Agreement - Agreement on Trade Related Aspects of Intellectual
Property Rights — Patent — Employment - The Operation of a
Patent by Exploiting it Owner - The Owner of The Patent -Donor
State - Host of The Invention.

*Assitant Professor of Commercial Law, Faculty of Law, University of

Tripoli.
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(16 KARTI PAAS, Compulsory licensing under the TRIPS an agreement — a
cruel taunt for developing countries. European intellectual property Review
2011. p. 609.

- See also, Trips-plus intellectual property rules impact on Thailand public
health.2013.P.15
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